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EXECUTIVE SUMMARY

Many Indonesians believe that the 1945 Congtitution (UUD 1945) contributed to the rise
of authoritarian dictatorships under both President Soekarno (1959-1966) and President
Soeharto (1966-1998). Condtitutiona reform was one of the basic demands of the
student movement that overthrew Soeharto in May 1998. Despite its drawbacks, the
1945 Condtitution has remained the basic framework for the country’ s ongoing
democratic trangtion. UUD 1945 putsimplementation of popular sovereignty in the
hands of the Peopl€e’ s Consultative Assembly (MPR). One of the primary functions of
the MPR is to establish and amend the congtitution. Indeed, it is the only body that can
do s0 according to the 1945 Congtitution.

Last October, the MPR decided to would hold Annua Sessions, beginning in 2000, in
order to amend the constitution and/or pass decrees, asit saw fit. The 2000 Annua
Sesson of the MPR convened on August 7, in an aimosphere of politica tenson, with
persstent talk of a confrontation between President Abdurrahman Wahid and the MPR
and even of possible impeachment proceedings. The rumored showdown, however, did
not take place, and behind these headline events, alarge amount of work was completed
on other issues-afew of which made news, most of which did not. This report examines
both these changes and the remaining congtitutiond reform agenda. 1t is designed to give
detaled anadyss and commentary to inform debate on these issues.

Timetable and Process

In Indonesia, asin many other countries, “condtitutiona” issues are not just resolved in
the forma congtitution but aso in other sources of law, such as MPR decrees and laws
themsaves. Inlate 1999, the MPR Working Body (Badan Pekerja) formed two
subcommittees, one to address formal congtitutional amendments and one to draft MPR
decrees, following the mandate stipulated by the 1999 MPR Genera Session. The
process of congtitutional reform followed by Ad Hoc Committee | (PAH 1) was based on
amending the existing 1945 Condtitution in lieu of drafting an entirdly new Condtitution.
After itsformation, PAH | established its ground rules and broad principles, reaffirming
support for the existing preamble, for the unitary state, and for the presidential system.
The responghility for drafting new decrees for debate at the MPR Annua Session rested
with Ad Hoc Committee Il (PAH 11).

Between November 1999 and May 2000, these two subcommittees conducted witness
hearings, provincia consultation meetings, and internationd study missons. After the
legidature reconvened in May 2000, PAH | conducted a detailed chapter-by-chapter
review of the 1945 Condtitution, which it completed at the end of June. PAH I
considered about 20 possible subject areas and narrowed the list down to thefollowing
sx topics, which produced seven draft decrees. (1) review and amendment of MPR
Standing Orders (two decrees), (2) regiond autonomy policy implementation, (3)
nationd unity and integrity, (4) the sources of law and the hierarchy of laws, (5) the
separation of TNI and POLRI, and (6) the roles of TNI and POLRI.
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Further debate then took place during July in order to reduce the number of open
questions remaining. The find subcommittee reports were agreed upon at the end of July
and were tranamitted via the full MPR Working Body to the Annua Sesson. The
Annua Session referred the reports to its commissions, which met from August 11 to 14.
The reports from these commissions returned to the plenary sesson on August 15. The
M PR approved the new decrees and the Second Amendment on August 18, the 55"
anniversary of the adoption of the origind Conditution in 1945.

The Constitutional Debatein the M PR: Successes and Failures

The PAH | proposasincluded revisons of the 16 chapters of the existing 1945
Condtitution and draft text for five new chapters. The 21 proposed chapters were divided
by Commission A into four groups. (a) three on which full agreement had been reached

in PAH I; (b) three on which such agreement was dmost in place; () Sx where minor
issues remained to be resolved and; (d) nine where mgjor issues of difference till existed.
In the event, only the first three categories, totaling 12 chapters, were debated a al. Of
these 12 chapters, it was only possible to reach full agreement on seven.

There appear to have been two main reasons for the dow progress: the first related to
politica positions, the second to procedurd issues. The palitical cause of delay wasthe
lack of any red consensus on the mgor structurd issues of the Condtitution, coupled with
the wish of conservative dementsin the MPR to conduct the debate in dowly and
cautioudy. Ascompromises negotiated in PAH | broke down, debate consequently
commenced in Commisson A. Thisled into procedurd difficulties and arguments.

Despite the difficulties, the MPR adopted amendments to five chapters of the
condtitution: regiond authorities, the DPR, citizens and resdents, defense and security,
and nationa symbols. In addition, two new chapters, on human rights and on nationd
territory, were agreed upon.

Congtitutional Amendments and M PR Decrees

The condtitutiona amendments contained in the Second Amendment and severd of the
MPR decrees passed at the 2000 Annua Session can be divided into four themes: (1)
avil-military relaions, (2) the separation of powers and checks and baances, (3) the
decentrdization of power to the regions, and (4) abill of rights. Each of these themes
contains important changes to the Indonesian politicad system.

The Indonesian military dominated the authoritarian New Order politica system; ending
itsrole in domedtic palitics has thus been an important facet of the democratic trangtion
inIndonesa. The 2000 MPR Annua Session represented one of the first opportunities
for avilian paliticians to address the military’ srole in palitics on an indtitutiond leve.
Although the results were mixed, the MPR laid alegd foundation on which the DPR can
now pass laws to build an edifice of democratic, civilian control over the military in
Indonesia
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One of the primary weaknesses of the 1945 Condtitution isthe lack of clarity concerning
one of the fundamental dimensons of any democratic politica system: isit presdentia

or parliamentary? Since the greater weight is on the presidentid side, perhapsit is
gopropriate to call the political system created by the origind 1945 Condtitution,
“presdentia with parliamentary characterigtics” As part of the process of congtitutional
reform, the MPR has set about to clarify the basic nature of the Indonesian palitica
system as presidentid. One of the chdlengesin this regard isthat in addition to the lack
of clarity mentioned above, UUD 1945 dso lacks recognition of the principles of the
separation of powers and checks and balances among the executive, legidative and
judicid branchesthat is such an important part of apresdentid sysem. On thewhole,
the amendments and decrees passed last month have hel ped to strengthen these
principles.

The New Order had ahighly centrdized paliticad and economic sysem. Decentrdization
of power was thus one of the central demands of the reform movement in 1998, and in
the post- Suharto period, many regions began voicing discontent. The trangtiond
adminigration of President B.J. Habibie responded to these developments with a policy
of “wide-ranging regiond autonomy.” This policy resulted in the passage in May 1999
of Law 22/1999 on regiond government and Law 25/1999 on the financia baance
between the central and regiona governments. Implementation of these laws has been
continued by the Wahid adminigration.

Despite these concessions from the center, many regions remained dissatisfied that
regiond autonomy was based only in laws that were in essence a“gft” from the center
that could be rescinded at any time by a decison of the DPR and the president. Thus
pressure continued for the decentralization of power to the regions to be enshrined in the
condtitution, making it harder to reverse in the future. Through the amendment to
Chapter VI of UUD 1945, the generad spirit of Laws 22/1999 and 25/1999 is now
reflected in the conditution. A strongly regiond flavor is given by the principle that
regions may act on any subject that is not reserved by law to the centra government.

The origina 1945 condtitution contained few guarantees of civil and paliticd rights; if
anything, it more often referred to citizens responsibilitiesto the state. 1t isthus quite
sgnificant that a subgtantiad new chapter on human rights has been added to the
Condtitution as part of the Second Amendment. The provisions of the new Chapter X-A
of UUD 1945 on human rights have proven controversid, despite having been
ubgtantidly drawn from the Universal Declaration of Human Rights (UDHR). In
particular, the clause prohibiting prosecutions under retrospective legidation originates
from Article 11(2) of the UDHR. The juxtgpostion of internationa human rights
gtandards and the cdls for judtice for past human rights violations has created a dilemma
for Indonesian and internationad human rights activids.
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The Agenda for the Future

The material that was not agreed can be divided into three categories. First, there were
three chapters — eections, finance, and the State Audit Agency (BPK) — that appeared to
fal purely dueto lack of time. Second, there are a number of chapters where there are
remaining questions to resolve on specific issues, including education, the economy and
socid welfare. This category probably aso incudes the role of religion, including the
proposdl to add the famous phrase from the Jakarta Charter to the existing Article 29:
“with the requirement for Mudimsto carry out Idamic law.” Two sructural issues,
regarding the fate of the DPA and the possible creation of a Condtitutional Court within
the Supreme Court, may dso fal into this category. Third, thereis a series of inter-
connected issues, many of which have proven highly controversid, relaing to the basic
dructure of date indtitutions. These chapters certainly include the form and sovereignty

of the state, the structure and role of the MPR, executive powers (including the method of
election of the president and vice president), the possible creation of an upper chamber
representing regiond interests (Dewan Perwakilan Daerah or DPD), and the procedures
for condtitutiona amendment.

The result of thisyear’s condtitutional debate has not only been the agreement of seven
new or amended chapters. The MPR has aso decided to use the remaining materid
prepared by PAH | asthe basis for a continuing congtitutional debate, scheduled to take
place between now and August 2002 at the latest. Thisisthe latest Annua Session at
which it will be possible to pass major changes to the Structure of state indtitutions with
enough lead time to put the technica arrangementsin place to conduct eections under

the new arrangementsin 2004. It isaso possible that the debate over the next one or two
years may address not only forma condtitutional amendments, but also related issues that
areto be regulated by laws. Foremost among these are issues relating to the electora
system.

Semantics and the Constitutional Debatein Indonesia

An interesting Sdebar to the congtitutional reform process in Indonesia is the important
role played by semanticsin the debate. This report has earlier remarked on the fact thet
the Indonesian political system can be described as “a presdentid system with
parliamentary characteristics” The ongoing debate over the Structure of the nationd
legidature has aso produced smilarly unique terminology. The results of this agpect of
condtitutiond reform in Indonesiamay be “a unicamerd legidature with bicamera
characterigtics.” These two phrases are actually plays on a satement made by President
Abdurrahman Wahid that the overdl god of the regiond autonomy implementation
processis the creation of “aunitary state with federal characteristics.” The underlying
cause of these semantic acrobatics isthe lack of consensus among significant domestic
politica forces regarding the most desirable form for the emerging democratic politica
system in Indonesia

-iv-
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Conclusion: An Opening for Debate and Owner ship

Any condtitution, as the foundation of a state, reflects political choices. Politica
judgments and choices are not only an inevitable but also an essentia part of condtitution
making. Thus any amendment of the 1945 Congtitution will be debated in a political
context. The choice made by many MPR members at the 2000 Annua Sesson may have
been that fundamental decisions on structurd issues should not be findized in an
amosphere of high tenson over the relationship between the current President and the
current legidature. Whether the atmosphere will be more conducive to debate on these
issuesin 2001, or 2002, is not yet known. However, the additiond time available does
cregte an important opportunity for debate on the fundamenta issues to be much wider
than during the past year. The Congtitution gives effect to the sovereignty of the people,
and there is now no reason why the people cannot be widely and directly involved in the
debate. The extent of the openness of the MPR to encouraging and promoting that
process will help determine whether consensus devel ops on further condtitutiond
changes.
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INTRODUCTION

Many Indonesians believe that the 1945 Condtitution (UUD 1945) contributed to the rise
of authoritarian rule under both President Soekarno (1959-1966) and President Soeharto
(1966-1998). Theorigind 1945 Constitution was written as atemporary, emergency
document and therefore was vaguely worded, leaving room for non-democratic
interpretations. It established a strong executive branch and aweek |legidature and
judiciary, with few checks and balances among the three branches. It a'so contained few
guarantees of basic civil and palitica rights. Congtitutiona reform was thus one of the
basic demands of the student movement that overthrew Soeharto in May 1998.

Despiteits drawbacks, the 1945 Congtitution has remained the basic framework for the
country’ s ongoing democratic trangtion. UUD 1945 investsimplementation of popular
sovereignty in the People' s Consultative Assembly (MPR), a 695-member body
congsting of: the 462 e ected members of the nationd legidature, the People' s
Representative Assembly (DPR); the 38 gppointed DPR members from the military
(TNI) and police (POLRI); 130 regiond representatives chosen by provincial assemblies
that had themselves been popularly dected; and 65 uneected members of various socid
groups (“functiona group representatives’). One of the primary functions of the MPR is
to establish and amend the congtitution. Indeed, it is the only body that can do so
according to the 1945 Condtitution.

Last October, the MPR decided to hold annua sessions beginning in 2000. There were
two particular goals for these sessions. Firgt, the MPR would hear annual progress
reports from the President, the DPR, the Supreme Advisory Council (DPA), the State
Audit Agency (BPK) and the Supreme Court. Second, the MPR could amend the
Condgtitution and/or pass decrees, asit saw fit.

The 2000 Annua Session of the MPR convened on August 7 in an amosphere of
political tension, with persstent talk of a confrontation between President Abdurrahman
Wahid and the MPR and even of possible impeachment proceedings. The rumored
showdown did not take place, and behind these headline events, however, a sgnificant
amount of work was completed on other issues-afew of which made news, most of
which did not.

In Indonesia, asin many other countries, “congtitutiona” issues are not just resolved in
the forma congtitution but aso in other sources of law, such as MPR decrees and laws
themsalves. Thisreport focuses on the condtitutional changes made by the MPR on
August 18, 2000 &t the end of the Annua Session, with the Second Amendment to the
1945 Condtitution and several new MPR decrees. This report describes the content and
sgnificance of thiswork in the context of Indonesia s ongoing trangition to democracy.
There were two mgor fields of discussion: (1) the amendment of the 1945 Conditution
(which resulted in the passage of the Second Amendment and MPR Decree 1X/2000), and
(2) the passage of other new MPR decrees. These decrees are divided in turn into the
evauation of thework of the president and other higher sate ingtitutions (Decree
V111/2000), amendments to MPR Standing Orders (Decrees 1/2000 and 11/2000), and
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other decrees (Decrees [11/2000 to V11/2000). This report examines both these changes
and the remaining congtitutiond reform agenda. It is designed to give detalled analysis
and commentary to inform debate on these issues.

Timetable and Process

The MPR formed Ad Hoc Committee | (PAH I) of the MPR Working Body (Badan
Pekerja) in late 1999 to review the Condtitution of the Republic of Indonesia, following
the mandate stipulated by the 1999 General Sesson. This process served to amend the
exigting 1945 Condtitution rether than draft an entirdy new congtitution.

PAH | comprised 44 members drawn proportionaly from al 11 blocs represented in the
MPR (nine palitical parties or groupings of parties, one grouping of TNI and POLRI
representatives, and one bloc of functiond group representatives). After its formation,
PAH | established its ground rules and broad principles, reaffirming support for the
exiging preamble, the unitary Sate and the presidentid system. Between November
1999 and May 2000, PAH | conducted witness hearings, provincia consultation
mestings, and international study missons. Asforma meetings of an MPR commiittee,

al plenary sessions and witness hearings of PAH | were open to the public.

After the legidature reconvened in May 2000, PAH | conducted a detailed chapter-by-
chapter review of the 1945 Condtitution, which it completed at the end of June. Further
debate during July reduced the number of open questions remaining. The fina PAH |
report was adopted on July 31, and was transmitted via the full MPR Working Body to
the Annua Session.

The Annua Session referred the report to its Commisson A, which met from August 11
to 14, and returned its report to the plenary sesson on August 15. The provisions that
were finaly agreed were accepted into the congtitution as the Second Amendment on
August 18, on the 55 anniversary of the adoption of the original document in 1945, See
Appendix 1.

The respongbility for drafting new decrees for debate at the MPR Annual Session rested
with Ad Hoc Committee Il (PAH I1) from late 1999 onward. PAH 1l considered about 20
possible subject areas and narrowed the list to the following six topics, which resulted in
seven draft decrees: (1) review and amendment of MPR Standing Orders (two decrees),
(2) regiond autonomy policy implementation, (3) nationa unity and integrity, (4) the
sources of law and the hierarchy of laws, (5) the separation of TNI and POLRI, and (6)
the roles of TNI and POLRI.

Thefind PAH Il report was tranamitted viathe full MPR Working Body to the Annua
Sesson. The decree containing the first amendment to Standing Orders was agreed upon
in the opening sesson on August 7. The remaining decrees were referred to and
consdered by Commission B of the Annua Session.
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In addition, the amendment to Standing Orders contained in Decree 1/2000 provided the
Annud Session with the power to discuss, rather than merely hear, the reports of the
president and other higher state indtitutions. This discussion took place in Commisson C
of the Annua Session.

The reports of these commissions returned to the plenary sesson on August 15, with the
resulting decrees adopted in the largely ceremonia session on August 18.

See Appendicestwo to six for decrees 11 to V11/2000. Decrees| and 11/2000 contain
amendments to MPR Standing Orders, many of them of atechnica neture. NDI intends
to publish arevised English trandation of MPR Standing Orders a alater date. Decree
V111/2000 contains the results of the MPR discussions on the reports of the president and
of the higher date ingtitutions. Decree 1X/2000 ingtructs the Working Body of the MPR
to prepare further amendments to the 1945 Constitution, based on the drafts aready
developed by PAH [, by the 2002 Annua Session at the latest.

The Constitutional Debatein the MPR: Successes and Failures

The PAH | proposals included revisionsto the 16 chapters of the existing 1945
Condtitution and draft text for five new chapters. These proposas had been drawn up by
the committee through a process of plenary sessions, lobbying and negotiating sessons
between the committee leadership and bloc representatives, and drafting sessons
involving representatives of al 11 MPR blocs. The resulting report was comprehensive
and complex, and included dternatives a some 24 points. The fina draft addressed a
wide range of issuesin abroadly coherent manner, athough inevitably some chapters
were well drafted and othersless so. Many parts of the finad wording were the result of
carefully crafted, essentidly political dedlsin the drafting process.

Commission A divided 21 proposed chaptersinto four groups. (8) three on which full
agreement had been reached in PAH [; (b) three of which such agreement was amost in
place; (c) Sx where minor issues remained to be resolved; and (d) nine where mgjor
differences il existed.

This categorization proved overly ambitious. There was immediate unanimous
agreement on only one chapter that dedlt with the nationd flag, language and symbals. In
the 21 hours available to Commission A, only the first three categories, totaling 12
chapters, were debated at dl. Of these 12 chapters, it was only possible to reach full
agreement on seven. What happened?

In essence, there appear to have been two main reasons for the dow progress: the firgt
related to politica postions, the second to procedurd issues. The palitical cause of delay
was the lack of any real consensus on the mgjor structural issues of the congtitution,
coupled with the wish of eementsin the MPR that are more conservative on
condtitutiona change to conduct the debate in adow and cautious manner. These
elementsinclude Vice Presdent Megawati Soekarnopuitri’s Indonesian Democracy Party
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— Struggle (PDI-P) and the TNI-POLRI bloc, which together hold 223 of the 695 seatsin
the MPR — nearly the one-third necessary to defeat any proposed constitutional
amendmentsin avote.

The PAH | report contained negotiated compromise wording on key issues. Asis
common with such agreements, the compromises would only hold if dl partiesinvolved
wished them to hold. Once debate started to expose the underlying differencesin such
compromises, with different parties making different interpretations, the compromises
could not hold. The context and importance of the congtitution, combined with the
politica srength of the more conservetive forces, meant that little effort was made within
the MPR to force contested issues, such as whether to move to adirect presidentia
election sysem. Even had more effort been made, it is unlikely that it would have
succeeded at thistime,

In addition, PAH | decisions which gppeared to have dl-bloc politica backing, such as
the chapter on regiona government, turned out in the event not to enjoy such support.
Debate in PAH | on the issues had been conducted between the blocs through the
presentation of 11 viewpoints and subsequent discussion and negotiation. However,
some blocs proved better than others at communicating with and convincing their bloc
leadership and their MPR colleagues outside PAH | of their stands. Debate consequently
darted over again in Commission A.

Thisled into procedurd difficulties and arguments. The issue arose of whether members
of PAH | who had signed the agreed committee report were now entitled to take a
position (whether as a bloc representative or on a persona basis) disagreeing with the
report. There was consderable feding that such action was wrong, but this did not lead
to universa adherence to the committee report by PAH | members. Thisisanissueon
which the development of legidative custom and practice over time, rather than any
forma decison or ruling, is likely to creste accepted norms. While this processis under
way, dday and ill-feding is sure to recur.

The tendency for debates to run on was accentuated by the decison — which appearsto
have emerged rather than been formally made — that contributions to the debatein
Commission A would be made by individua members rather than by blocs. On each
chapter, these contributions were made in two rounds of speeches by members. Some
rounds had as many as 16 contributions, often without a firm time limit on each
contribution.

Moreover, contributions addressed any element of the chapter under discusson. Where
the chapter contained a number of points of debate, discussion jumped to and fro among
them. In consdering along report full of complex proposas and dternatives, this caused
some confusion. The MPR has not yet developed procedura traditions whereby specific
proposas for secondary amendments can be put in writing and discussed in turn, either
before debate or in the course of it. This process only takes place in the lobbying
sessonsthat follow initid plenary debate. (One attempt to address this problem through
line by line drafting in a plenary of over 200 members was, unsurprisingly, not
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successful.) While this might be explained by some as being an integra part of the
process of deliberation and consensus that characterizes MPR decision-making, debate
might have been much more effectiveif conducted topic by topic. Although this could
have led to voting on each issue in turn, there was certainly no necessity that it would
have done so.

Asaresult of these essentiadly procedura issues, it wasin retrogpect never going to be
possible for the entire PAH | report to be considered in the context of fewer than four
days debatein Commisson A. There are lessons to be learned for future Annual
Sessons where a significant volume of complex materid is to be debated — whether
condtitutional amendments or anything else. Conscious decisions could be taken to
change the current procedural conventions; they may aso develop over timeto
accommodate more debate within the same time frame. Pending such a process, the
limitations imposed by these conventions and exposed this year will restrict the amount
of work that can be done a any Annua Session.

Despite the difficulties, amended text was agreed for five chapters of the congtitution:
regiond authorities, the DPR, citizens and residents, defense and security, and nationd
symbols. In addition, two new chapters, on human rights and on nationd territory, were
agreed. Thefull text of the agreed amendmentsis contained in Appendix 1 to this report.

Congtitutional Amendments and M PR Decrees

The condtitutional amendments contained in the Second Amendment and severd of the
MPR decrees passed at the 2000 Annua Session can be divided into four themes: (1)
avil-military relaions; (2) the separation of powers and checks and baances; (3) the
decentraization of power to the regions, and (4) abill of rights. Each of these themes
contains important changes to the Indonesian political system.

Civil-Military Relations

The Indonesian military dominated the authoritarian New Order politica system; ending
its role in domestic politics has thus been an important facet of the democratic trangtion
inIndonesa Egtablishing civil supremacy over the military has aso been an important
theme of Presdent Abdurrahman Wahid's adminigtration, although most of the progress
in this regard over the past 10 months has been at the more persond and lessindtitutiona
levd of officer reshufflesto Sdeline or remove some of the more recdcitrant generas.

The 2000 MPR Annua Session thus represented one of the first opportunitiesfor civilian
politicians to address the military’ srole in politics on amore inditutiond level. The
results are mixed, reflecting both the military’ s rebound in politicd influencein the
months leading up to the Annua Session and the proclivity of dvilian paliticians from
across the political spectrum to continue to look to the military for support in inter- party
rivaries. Nonetheless, the MPR haslaid alegd foundation on which the DPR can now
pass laws to build an edifice of democratic, civilian control over the military in Indonesa
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One of the mogt important devel opments is the amendments to Chapters VI and VII of
UUD 1945, in which the DPR and provincid and digtrict assemblies (DPRDs) will
become fully elected bodies as a result of the next generd eectionsin 2004, thus ending
the appointment of military and police representatives to those bodies.

The MPR, however, aso decided in Decree V11/2000 that TNI and POLRI would retain
their MPR representation until 2009 at the latest. This represents a Sgnificant step
backwards from the prior consensus among al magor political partiesto end TNI/POLRI
representation in dl legidative bodies (DPRDs, the DPR and the MPR) by 2004. This
consensus began to break down in June when MPR Speaker Amien Raisfirg raised
publicly theideaof ending TNI/POLRI representation in the DPR, but maintaining it in
the MPR through 2009. The decree does not indicate a specific number of
representatives, athough it appears that the current level of 38 is considered the celling
and may be further reduced for the 2004-2009 term. Thiswill be determined in anew
law on the MPR, DPR and DPRDs that must be passed by the DPR at the latest in 2003
to prepare for the 2004 elections.

Another sgnificant development is that both the amendment to Chapter XII (Defense and
Security) of UUD 1945 and Decrees VI and V11/2000 delineate the important distinction
between externd defense, as the respongbility of TNI, and internd security, law
enforcement and maintenance of public order, as the responsibility of POLRI.
Furthermore, Decree V1/2000 establishes the legd basis for the institutional separation of
the police from the military begun by former President B.J. Habibie's adminigtration on
April 1, 1999. This decree dso contains a duty of mutual ass stance between TNI and
POLRI when there is an overlap between externd defense and internal security activities.

Although thisis not standard congtitutiona practice around the world, the amended

Chapter XI1 has dso enshrined the doctrine of “total people' s defense and security”

(sistem pertahanan keamanan rakyat semesta or sishankamrata) in the condtitution, with
aprovison for citizen assstance to the TNI/POLRI core rolein nationa defense and
security. Theinclusion of this doctrine in UUD 1945 was seen by its proponents as a tep
forward, as a tatement that national defense and security is not just the duty of TNI and
POLRI done. The concern isthat thisintention will not carry through to the process of
reviang defense legidation and defense policy and that the inclusion of thisdoctrinein

the condtitution will now be used by the Army to judtify the maintenance of the territoria
system, which is the backbone of military intervention in political and economic affairs.

The precise roles, organization and doctrine of TNI and POLRI, as well as the definition
of citizen assstance, are to be dedlt with by law, and have indeed been considered in
MPR Decree V11/2000. The mgjor pointsrelaing to TNI inthisdecree are: (1) TNI will
be the principal component of nationd defense and will act together with the people
through a new system of compulsory military service; (2) the forces— Army, Navy and
Air Force — come under the ultimate authority of the President as head of state; (3) the
Presdent will gppoint and dismiss the TNI Commander with the gpprova of the DPR,; (4)
TNI memberswill not be entitled to vote or be eected to public office, except after their
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resgnation or retirement; and (5) TNI members are subject to the jurisdiction of the
military judicid system for breaches of the military legdl code and the civilian judicid
system for ordinary crimina cases.

The mgor pointsin Decree V11/2000 relating to the police are: (1) POLRI will bea
nationd force organized on ahierarchica basis from the centrd to the locd leve;* (2)
POLRI will report directly to the President; (3) the President will gppoint and dismissthe
nationd police chief with the gpprova of the DPR; (4) POLRI memberswill not be
entitled to vote or be eected to public office, except after their resignation or retirement;
(5) POLRI members are fully subject to the jurisdiction of the civilian judicid system;

and (6) aNationa Police Council will be established to assst the President on matters of
police policy aswdl as provide advice on the gppointment and dismissa of the nationd
police chief.

MPR Decree /2000 on Nationd Unity and Integrity contains awide-ranging historicd,
philosophical and andyticd discussion of the desirability of nationa unity and integrity
and of possible threats to these. It requires the MPR Working Body to draw up a
Satement of nationa ethics and avison for the future of Indonesa It dso cdls
specificdly for the establishment of a Nationa Truth and Reconciliation Commisson.

To the extent this commission is successful at dl, it iswiddy expected by Indonesansto
focus more of its efforts on reconciliation than uncovering the truth of past human rights
abuses. Combined with the clause in the new bill of rights forbidding retroactive
legidation (see below), this approach emphasizes |ooking to the future more than a
thorough uncovering of the dark sides of Indonesia s recent history.

The Separation of Powers and Checks and Balances

One of the primary weaknesses of the 1945 Condtitution is the lack of clarity concerning
one of the fundamental dimensons of any democratic politica system: isit presdentia

or parliamentary? On the one hand, the position of the MPR as the sole repository of
popular sovereignty, the highest state indtitution and the body charged with decting the
president and vice president and receiving their “ accountability speech” makesthe
system look somewnhat parliamentary. On the other hand, the position of the president as
both head of state and head of government, with afixed term and the inability to dissolve
the DPR makes the system look more presidential. Since the grester weight ison the
presidential sde, perhapsit is gppropriate to cdl the political system created by the
origina 1945 Condtitution, “presidentia with parliamentary characterigtics”

Despite the dl-party support for the presdential system reflected in one of PAH I'sfirst
decisonsin November 1999, as mentioned above, there has aso been a generd desire on
the part of DPR and MPR members to limit the powers of the presidency, given the
autocratic history of Indonesid sfirg two presidents. With the basic rules of the politica
gamein flux, this desire has sometimes manifested itsdlf in phenomenanot usualy seen

in apresdentid sysem. These phenomenainclude the DPR’ s use of its“right of

1 Before the MPR session, provincial governors were proposing that policing should be a provincial
government function. Draft special legislation on Irian Jayais said to contain asimilar proposal.
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interpellation” (hak interpelasi) to question President Wahid's dismissal of two cabinet
minigersin April and the repested cdlls by the president’ s critics to transform the August
2000 MPR Annua Session into a Specid Session that could impeach him on paliticd,
not judicia, grounds.

As part of the process of congtitutional reform, the MPR has set about to clarify the basic
nature of the Indonesian political system as presidentid. One of the chdlengesin this
regard isthat in addition to the lack of clarity mentioned above, UUD 1945 dso lacks
recognition of the principles of the separation of powers and checks and balances among
the executive, legidative and judicid branches that is such an important part of a
presidentiad system. On the whole, the amendments and decrees passed last month have
hel ped to strengthen these principles.

As mentioned above, the amendment to Chapter VII of UUD 1945 establishes that the
DPR will become afully eected body in 2004. The end of military and police
representation in the legidature will help dlarify the separation of the executive and
legidative branches and will facilitate the improvement of the DPR’s oversight role of
the executive. The powers of the DPR have been darified, including the legidative
function, the oversght function, and the right to gpprove the budget. Although the rights
of inquiry (hak angket) and immunity have been made condtitutiond, so has the more
parliamentary right of interpelaion. The procedures by which abill becomesalaw will
be determined by law rather than in the condtitution. The presdentid “ pocket veto” has
been abolished. If the DPR and the President jointly agree on legidation and the
president then failsto sign it within 30 days, the legidation takes effect regardless. From
the origind conditution, government regulationsin lieu of laws (perpu) are restricted to
netiona emergencies or Smilar Stuations, and will require gpprovad at the following
sesson of the DPR.

A proposal by President Wahid' s critics to change the MPR's Standing Ordersto alow
an MPR Annud Session to cdl for or transform itsdlf into a Specid Sesson with
impeachment powers had met with sufficient resistance prior to the Annud Session thet it
was not expected to gain much support during that sesson. The proposal was formaly
scrapped during Commission B’s ddliberations. In addition, the proposal to formdizein
the congtitution the exigting procedures laid down by MPR Decree 111/1978, under which
the DPR can cdl for an MPR Specid Session for the purposes of receiving a presidentia
accountability report, was dropped. The abandonmernt of these two proposals has left the
congtitutiond relationship between the president, the MPR and the DPR regarding
impeachment procedures the same before the Annual Session. In other words, the 1945
Condtitution only mentions the power of the MPR to elect the president and vice
president and says nothing about removing them. The latter procedure is only established
in the less powerful MPR Decree 111/1978, which requires the DPR to request an MPR
Specia Sesson through a complex multiphase process over a period of severa months.

The Standing Orders of the MPR are adopted for the Annua Session at the beginning of
the sesson. The existing Standing Orders were agreed in MPR Decree 11/1999. The
review of Standing Orders has addressed both issues that are key to the separation of
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powers and checks and ba ances, and minor issues requiring drafting clarification. The
definition and relationship of Generd, Annua and Specid Sessions of the MPR, the
procedures for the hearing of annua reports and accountability reports from the President
and from other high state indtitutions, and the different categories of MPR decrees are dll
issues of Standing Orders.

The amendments to Standing Orders comprise two decrees. The first was debated at the
beginning of the Annua Session, and therefore took effect for the proceedings of the
2000 Annua Session; it isformally Decree 1/2000. 1t includes a Sngle amendment to
Article 49, which dlows the MPR Annua Session both to hear and discuss the annua
report of the president and of other high ate ingtitutions. However, a second part of this
amendment to alow for an annud congtitutiona amendment process was defeated by
PDI-P. Asareault, an Annua Sesson may only discuss conditutiond amendments
when specifically tasked to do so by a previous MPR decree.

The second decree was debated in the course of the Annual Session and adopted at its end
as Decree 11/2000; it will thus take effect in future Annua Sessons. Although it contains
anumber of sgnificant changes, the most far-reaching proposal from PAH 1 was

rgected. Thiswould have dlowed an MPR Annual Session to cal a Specia Sesson.

Decree 11/2000 states that MPR decisonswill consist of the 1945 Congtitution and
amendmentsto it, MPR decrees and MPR resolutions. MPR decrees may contain
guiddines of policy for state adminigtration, as previoudy. A new form of MPR decree
is specified, which contains recommendations on the implementation of MPR decisons,
and requires areport on progress to be submitted at the following Annua Sesson. The
decree on regiona autonomy policy implementation, discussed further in the next
section, and the decree responding to the annua progress reports are both in this form.
Furthermore, the MPR Working Body, a sanding committee of 90 MPR members chosen
from the 11 blocs in proportion to membership, is given permanent status and acquires
the additional task of reviewing the implementation of MPR decrees by the executive.
This suggests that the MPR intends to take a more active role in executive oversight in
the future.

Decree 11/2000 aso states that General Sessions will take place at the beginning and end
of the five-year term of office of the MPR. The Generd Sesson a the beginning of the
MPR term will swear in the members, choose the MPR leadership and Working Body
membership, establish the Broad Outlines of State Policy (GBHN), and (provided that
direct presdentia dection is not introduced into the condtitution) eect the president and
vice presdent. The Generd Sesson at the end of the MPR will evaluate a presdentia
accountability report. Annua Sessionswill hear and discuss the progress reports of the
president and of the other high state ingtitutions, and may adopt MPR decisons. Specia
Sessions can be convened by the DPR to hear and evauate a presidentia accountability
report, and may aso be convened to replace a permanently incapacitated president or vice
president.
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If an accountability report is rejected by the General Session at the close of an MPR term
of office, the outgoing president may not stand for re-election. If an accountability report
isrgected at a Speciad Sesson, the presdent has aright of reply; if that reply isaso
regjected, the MPR may impeach the president. When the president isimpeached or either
the president or vice president is permanently incapacitated, the replacement will serve
out the term of the previous incumbent.

Although the condtitutiona chapter on the judicid system was not one on which
agreement was achieved at the 2000 Annual Session, MPR Decree 111/2000 on the
Sources of Law and Hierarchy of Laws does contribute to the establishment of greater
rule of law and amore independent judiciary. This decree updates and replaces a number
of old decrees. It defines the 1945 Condtitution and its amendments, Pancasila, and
unwritten (in essence traditional) laws as sources that underpin legidation.

The hierarchy of lawsis redefined as having seven tiers. (1) the 1945 Condtitution and
amendments, (2) MPR decrees (ketetapan); (3) laws (undang-undang); (4) government
regulationsin lieu of laws (peraturan pemerintah pengganti undang-undang or perpu);
(5) government regulations (peraturan pemerintah); (6) presidential decreesfor
administrative purposes (keputusan presiden or keppres); and (7) regiona regulaions
(peraturan daerah or perda).

Conggtent with Article 22 of UUD 1945, under the new decree perpu are to be issued by
the president only in cases of urgency and require subsequent ratification or rejection by
the DPR. Presidentia decrees, often manipulated by former President Soeharto to award
development projectsto his family and business cronies, have been restricted to the
purpose of state and government administration. Regiond regulations, which are
introduced to this hierarchy for the first time, are to be issued by the relevant DPRD in
conjunction with the head of the provincid or didtrict executive. Village regulations are
aso defined within the regiond regulations provision.

Aninferior legd ingrument may not conflict with asuperior one. Rulings of the
Supreme Court, ministers and state or government agencies must dso be consistent with
the hierarchy of laws.

Judicid review of laws vis-a-vis MPR decrees and the congtitution has been delegated to
the MPR by Decree 111/2000. Thisisinconsstent with the principles of separation of
powers and checks and balances, for two reasons. Firdt, in generd, judicid review
should be carried out by ajudicid, not legidative, body. Second, and more specific to
the Indonesian case, 500 of the MPR’s 695 members are also members of the DPR that
passed the laws in the firgt place, thus rendering it unlikely that the MPR will use this

new power againg its own members. The Supreme Court has the power of judicid
review of regulations below lawsin the hierarchy vis-a-vis higher tiers. This power can
be used on the Court’s own initiative, without requiring a specific case to be brought
beforeit. However, the mechanisms for implementation of these powers by the MPR and
the Supreme Court are not specified in the decree.
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The issue of the powers of the judiciary, and especidly the Supreme Court, will continue
to be debated as part of the ongoing process of congtitutiona reform in Indonesa (see
below).

The Decentralization of Power to the Regions

The New Order had a highly centraized political and economic sysem. All important
decisons were reserved to the central government that was firmly under President
Soeharto’s control, using regiona authorities merely as a means of implementing central
ingructions. Decentrdization of power was thus one of the centra demands of the
reform movement in 1998, and after Soeharto resigned many regions began voicing their
discontent. Thisled to fears of nationd disintegration, with many Indonesians pointing

to the former Yugodavia and the former Soviet Union as negative examples.

The trangtiond Habibie administration responded to these developments with a policy of
“wide-ranging regiona autonomy” across the board, with specia additiona arrangements
for the provinces of Aceh, Irian Jaya and East Timor (the latter becoming irrdlevant to the
policy after the August 30, 1999 referendum). This policy resulted in the passage in May
1999 of Law 22/1999 on regiona government and Law 25/1999 on the financid balance
between the centra and regiona governments and in August 1999 of Law 34/1999 on the
specid capita region of Jakarta. 1n short, the Habibie government traded the political
problem of regiond discontent and potentid nationa disintegration for the adminigtrative
problem of implementing regiona autonomy. This policy has been continued by the
Wahid adminigtretion.

Despite these concessions by the center, many regions remained dissatisfied that regiond
autonomy was based only in laws that were in essence a“ gift” from the center that could
be rescinded at any time by adecision of the DPR and the president. Thus pressure
continued for the decentrdization of power to the regions to be enshrined in the
Condtitution, making it harder to reverse in the future. Nonetheless, dthough some
politica leaders and observers, most prominently MPR Speaker Amien Rais, had raised
the idea of federdism in 1998 and 1999, this constitutiona debate continued to take place
within the overdl framework of aunitary state, as decided by PAH | in November 1999.

Through the amendment to Chapter VI of UUD 1945, the genera spirit of Laws 22/1999
and 25/1999 on regional autonomy is now reflected in the condtitution, with the status of
both provinces and didtricts (rural kabupaten and urban kota) being recognized. A
grongly regiond flavor is given by the principle that regions may act on any subject that

is not reserved by law to the centrd government. Thereis a congtitutiona provision for
specid legidation and/or specid Satusfor particular provinces. There is arequirement
for justice and equity and regard to loca didtinctiveness and diversity in the financid
arrangements for regions.

Governors, regents (bupatis) and mayors (walikotas) will be democraticaly dected, with

the method (direct eection by the people or indirect eection by the loca assembly) to be
determined by law. The current drafts of the specid legidation for Aceh and Irian Jaya
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dready include proposals for direct eection of these podtions. However, the dternative
of providing for universal direct eections to these positions in the Congtitution was not
accepted.

MPR Decree I'V/2000 on regiond autonomy policy implementation takes the form of a
series of recommendations to the executive, on which areport back will be required as
part of the annual presidentia progress report in August 2001. It reaffirms and reinforces
progress towards the establishment of regiona autonomy and expresses concern that the
government is not acting fast enough in thisrepect. Specid legidation for both Aceh

and Irian Jaya (the name change to Papua has not yet been formaized in law) isrequired
by May 1, 2001.

The tone of debate on this decree was strongly regionaist. In the event that dl of the
necessary implementation regulations are not in place by the sarting dete of January 1,
2001, regions will be able to introduce their own regulations. While these must be
consstent with nationa regulations, specific proposals requiring consultation with the
central government in this instance were removed by Commission B.2

Decree 1V/2000 contains severd important generd provisons rdating to the
implementation of the key legidation on regiond autonomy, Laws 22/1999 and 25/1999.
One of these isthe requirement considered above that the central government must issue
al remaining implementing regulations by the end of December 2000. If thisis not done,
then regions that are fully capable of implementing autonomy will be able to produce
their own regulations. In addition, the decree contains a provision that the nationa and
regiona budgets should reflect the position of regions that are fully reedy for
implementation in 2001. In other regions, implementation should be on a phased basisin
line with cgpability. Thereisaprovison requiring judtice in financid equdization

among regions that raises the possihility of usng the locd profits of state-owned
enterprises where loca natural resources are limited. Findly, the decree contains a
requirement for the development of regiond autonomy master plans in each region to
define the process of trangition, a recommendation for the establishment of coordination
teamsin each region to smooth the implementation of autonomy, and a requirement for a
fundamental review of Laws 22 and 25.

The Bill of Rights

The origina 1945 Condtitution contained few guarantees of civil and politica rights; if
anything, it more often referred to citizens responghilitiesto the sate. It isthus quite
ggnificant that a substantial new chapter on human rights has been added to the
Condtitution as part of the Second Amendment.

2 Thereisin addition ageneral provision in the legislation requiring all regional regulationsto be
submitted to “the government” (undefined), which has 15 days to object to them. If it does so, any
resulting dispute is decided by the Supreme Court. However, no practical mechanism to implement these
clauses exists.
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Oneissuerelated to the hill of rightsisthet of citizenship, i.e., for whom are these rights
guaranteed by the gtate. In the amended Chapter X of UUD 1945 on citizens and
resdents, the essence of the existing provisionsis retained and an additiond definition of
aresdent of Indonesaisadded. The duty of citizens to contribute to nationa defense
has also been moved here from the chapter on defense and security.

What is more important, however, iswhat was not changed. Despite agreement in PAH |
on this chapter, Commission A engaged in a heated debate over the phrase “indigenous
Indonesian peoples’ (orang-orang bangsa Indonesia adli) that appearsin the origina
condtitutiona language on the definition of an Indonesian citizen. The higtorica context
for thislanguage is that in 1945 the drafters were accustomed to the Dutch colonid racia
divison of “Europeans,” “Orientds’ (largdy Chinese, Arabs, and Indians) and
“Indigenous’ that aso corresponded to a decreasing hierarchy of rights and privileges.
Thus the 1945 Condtitution’s drafters established that citizens of the new, independent
Republic of Indonesiawere those in the Indigenous category (automatically) and any
members of the other two categories who resided in and claimed Indonesia as their
homeland and who were loyd to the Republic.

Fifty-five years|ater, largely as aresult of the New Order’ s dichotomization of
Indonesians as “indigenous’ (pribumi) and “nortindigenous’ (nonpribumi, i.e., Sno-
Indonesian), this language is seen by the latter primarily as away to provide

congtitutiond judtification for such discrimination. During the hested debate on this
chapter in Commission A of the Annual Session, one member asked rhetoricaly “who
are truly indigenous Indonesians?’ referring to the successive waves of migration from

the Southeast Asan mainland to what is now Indonesia. Nonethel ess, despite this debate,
the origind language was retained, more out of a desire to move on to other issues than

an appreciation for one proposa or another.

The provisons of the new Chapter XA of UUD 1945 on human rights have proven
controversd in the aftermath of the Annual Session, despite having been in the public
domain since mid-June and despite having been subgtantialy drawn from the Universal
Declaration of Human Rights (UDHR). The requirement of religious belief imposed by
the condtitution and Pancasila made any proposd to incorporate the UDHR in its entirety
into the condtitution impossible.

In particular, the clause prohibiting prosecutions under retrospective legidation originates
from Article 11(2) of the UDHR. Its effect appears to be to require that prosecutions for
past violations will need to be made under the Crimind Code in force a the time of those
violations; it is adso possble, though unclear in extent, that provisons of internationa

law may gpply. The juxtagposition of international human rights standards and the calls
for justice for past human rights violations has created a dilemma for Indonesian and
international human rights activists.

-13-



Indonesia’ s Road to Constitutional Reform

The provisions of the new chapter cover:

the right to life

the right to family and procrestion;

the right to sdlf- betterment;

the right to justice;

freedom of religion, speech, education, employment, citizenship, place of
residence, associaion and expression;

freedom of information;

persond security;

the right to wdl-being, induding socid security and hedth providon;

the right to persond property;

the right to seek politica asylum;

freedom from torture and degrading treatment;

protection and non-discrimination, including freedom of conscience, traditiond
cultura identity, recognition under the law and unacceptability of retrospective
crimind legidation;

the primary respongbility of the government to protect, advance and uphold
human rights;

the obligation to uphold the human rights of others and to be bound by the law for
this purpose; and

the restriction of the gpplication of human rights provisions on justified grounds
of mord and religious vaues or of security and public order.

Other Amendments

As part of the Second Amendment, the MPR also touched on two other chaptersthat are
largely symbolic. Inthe new Chapter IXA of UUD 1945, the existence of the nationd
territory is defined in the context of an archipeagic state. The exact internationa borders
are to be defined by law. In the amended Chapter XV, the national symbol (the garuda
eagle), the nationd dogan “Unity in Diversty” (Bhinneka Tunggd 1ka) and the nationd
anthem are added to the previous flag and language provisions.

The Agenda for the Future

The materid that was not adopted can be divided into three categories. Firdt, there were
three chapters — dections, finance, and the State Audit Agency (BPK) — that appeared to
fal purdy through lack of time. The debate in Commission A on these chapters focused
on important points of detail rather than fundamenta differences. It islikely that further
congderation could produce a consensus on these chapters, which include in particular
the recognition of a permanent and independent Nationa Election Commisson, and the
specification of BPK as the only externd audit agency with responsbility both at the
nationd level and a provincid and didtrict levels.
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Second, there are a number of chapters where there are questions to resolve but which are
dand aoneissues. One clear example is education, where the question of the role of
religion needs to be resolved and the appropriateness of a condtitutional commitment to a
minimum 20 percent of budget spending considered. Another example is the economy

and socia welfare,

This category probably adso includestherole of religion, including the proposd to add
the famous phrase from the Jakarta Charter to the existing Article 29: “with the
requirement for Mudimsto carry out Idamic law” (dengan kewajiban menjalankan
syariat Islam bagi pemeluk-pemeluknya). This provison requiring adherents of Idam to
practice their faith was consdered but excluded from the 1945 Conditution &t the time of
its proclamation and was the subject of deep divisons during the congtitutional debatesin
the 1950s. It remains controversa both within the different strands of 1dam in Indonesia
and among followers of other religions. Although there does not appear to be even a
ample mgority for the proposd, it is clearly a sengtive and potentidly divisve debate
the tone of whose conduct and whose timing will be avery important factor in the
continuing process of trangtion.

Two gructurd issues may d<o fdl into this category. Firdt, dthough the congtitutiona
debate on the future of the Supreme Advisory Council (DPA) was not broached in the
Annua Session, the MPR decree evauating the DPA annua progress report clearly
indicates that the DPA should continue in amodified form at least for the coming year.
While the need for the DPA’ s existence has been strongly questioned in the course of
PAH I’ s debates, the tone of the MPR debate suggested that its abolition no longer
appears to be on the agenda. In addition, the chapter on judicia power turned out to be
one of the least satisfactory pieces of drafting, epecidly on questions of jurisdiction, and
gtill requires decisons to be made on the possible creation of a Congtitutional Court
within the Supreme Court.

Third, there are a basket of interconnected issues relating to the basic structure of state
inditutions. These chapters certainly include the form and sovereignty of the state, the
dructure and role of the MPR, executive powers (including the method of eection of the
president and vice president), the possible creation of an upper chamber representing
regiond interests (Dewan Perwakilan Daerah or DPD), and the procedures for
condtitutional amendment.

The key points of disagreement can be summarized asfollows. First, regarding the
nature of the sovereignty of the people, some bdieve in the satus quo with sovereignty
being exercised solely through the MPR asthe highest dtate indtitution. Others argue that
the separation of powers principle that accompanies a presidential system requires the
legidative, executive and judicia branches to be separately defined, with no highest sate
inditution. Some envisage an intermediate primus inter pares role for the MPR.

The second point of disagreement concerns the role, function and composition of the

MPR. If the MPRisto act as the highest state ingtitution, it needs to be a permanent
body. With asubstantia definition of the separation of powers, the MPR might cease to
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be a permanent body and become soldly ajoint sesson of two congtituent houses with the
possible addition of some extra members (pecificdly TNI and POLRI). The agreement
that TNI and POLRI should remain in the MPR until 2009 is currently expressed only in
MPR Decree V11/2000, not in the condtitution itsalf.

Third isthe creation and powers of the DPD, thus establishing a bicamera system. The
DPD would have equa representation from each province; it might or might not be given
legiddtive power on issues reding to the regions.

Fourth, the direct eection of the president and vice president has proven to be one of the
most controversa issues. This proposa would clearly give greater legitimacy in practice
to the president and vice president, who would be able to appedl to adirect mandate. It
as0 raises the question of the relationship between the campaign manifesto of the
successful ticket and the Broad Outlines of State Policy (GBHN) agreed by the MPR.
The most important issues in this regard are whether the GBHN should exig at dl ina
direct eection system and, if so, whether breach of the GBHN should be among the vaid
grounds for impeachment. The baance of power between the legidative and executive
branches will be criticdly affected by the decisions made on these questions.

Findly, there is disagreement over the requirements for future condtitutional amendment.
Thisis clearly connected to the future status and function of the MPR, as the body
currently responsible. A proposal has been made that would require areferendum on any
amendments that would change the preamble, the unitary state or the presidentia system.

The result of this year’ s congtitutiona debate has not only been the agreement of seven
new or amended chapters. The MPR has also decided to use the remaining materia
prepared by PAH | asthe basis for a continuing congtitutional debate, scheduled to take
place between now and August 2002 at the latest. Thisisthe latest Annua Sesson at
which it will be possble to pass mgor changes to the Sructure of state ingtitutions with
enough lead time to put the technica arrangementsin place to conduct e ections under

the new arrangementsin 2004. Thisdecison is codified in Decree I X/2000. The MPR
Working Body has dready acted on this decison by setting up anew Ad Hoc Committee
| for condtitutiona review.

It isaso possible that the debate over the next one or two years may address not only
formal congtitutional amendments, but dso related issues that are to be regulated by laws.
Foremost among these are issues relating to the electord system. Whileit isimpossible
for condtitutionad amendments to be adopted by the MPR smultaneoudy with the
passage of laws by the DPR and their sgnature by the president, it could well be that the
support of any party for adirect presidentia e ection system could be contingent on a
least an outline of the specific eectora system to be adopted. The effects of amgjority
system, a plurdity- plus-distribution system on the Nigerianmodd, an eectord college
system and a fird-past-the- post plurdity system could clearly be very different. In
addition, there are possible linkages to any proposds for a new dectora system for the
DPR. The subgtantid existing bias of DPR representation againgt the most densdy
populated idands of Javaand Bdi could well be afactor in this debate. It should aso be
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noted that there are important technica questions in the eection legidation that need to
be addressed as aresult of the 1999 experience. It would be unfortunate if this were to be
submerged as aresult of the wider political debate.

Semantics and the Constitutional Debatein Indonesia

An interesting Sdebar to the condtitutiond reform process in Indonesiais the important
role played by semanticsin the debate. This report has earlier noted the contrast between
the consensus to maintain the presidentia system and the desire to limit the powers of the
presidency, acontrast that has produced severa odd phenomena, that leads one to
describe the Indonesian political system as “apresdentid system with parliamentary
characteristics”

The ongoing debate over the structure of the national legidature has dso produced
samilarly unique terminology. Some forces advocate the establishment of an upper house
to represent the regions (the DPD) recognizes and thereby creste a bicamera system.
However, the more conservative dements that wish to see aslittle change as possible to
the origind 1945 Condtitution point out that if the MPR is maintained as ajoint sesson of
the DPR and DPD, then it isredly gill aunicamerd legidature. In the weeks leading up
to the Annua Session, the phrase “ semi-bicamerd system” was dso floated. 1n sum, the
results of this aspect of congtitutiond reform in Indonesamay be “aunicamera
legidature with bicamera characterigtics”

These two phrases are actudly plays on a statement made by President Abdurrahman
Wahid that the overdl god of the regiona autonomy implementation processisthe
cregtion of “aunitary state with federa characteristics.” This reflects his desire to carve
out a middle ground between those who advocate federdism for Indonesia and those for
whom the term federaism evokes distasteful memories of the Dutch attempt in
1949-1950 to maintain their influence in the newly independent Indonesia by establishing
in many regions puppet states that became the congtituent units of the Federal Republic of
the United States of Indonesia. Thisfedera republic lasted only eight months until
Augugt 1950, at which time President Soekarno declared the establishment of the unitary
Republic of Indonesia.

The underlying cause of these semantic acrobaticsis the lack of consensus among
sgnificant domestic palitical forces regarding the most desirable form for the emerging
democratic politica sysem in Indonesia. The more consarvative elements, such as
PDI-P and TNI/POLRI, want, a minimum, to maintain the impression that the 1945
Condtitution is being changed as little as possble. Thus, for them, Indonesiawill
continue to have aunitary, presidentiad and unicamerd system. In contrast, most of the
other mgjor political parties want to be able to tell their supporters that congtitutiona
change, as one of the basic demands of the reform movement, has in fact been carried
out. Thusthese parties may emphasize the “characterigtics’ of the new system that are
more federd, parliamentary or bicamerd in nature while smultaneoudy being careful at
least to maintain the terms unitary, presdential and unicamerd in thelr description. In
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the end, however, the most important dimension is how the system actualy worksin
practice.

Concluson: An Opening for Debate and Owner ship

Any condtitution, as the foundation of a sate, reflects political choices. Itisamistaketo
believe that it is possible to “take the condtitution out of politics’ and hand it over
completely to “independent” experts. Political judgments and choices are not only an
inevitable but dso are an essentid part of condtitution making.

Thus any amendment of the 1945 Congtitution will be debated in a political context. The
choice made by many MPR members at the 2000 Annua Session may have been that
fundamentda decisons on structura issues should not be findized in an amosphere of
high tenson over the relaionship between the current president and the current
legidature. Whether the atmosphere will be more conducive to debate on these issuesin
2001, or 2002, isnot yet known. What is certain is thet it will be different.

The additiona time available does creste a very important opportunity for debate on the
fundamenta issues to be much wider than during the past year. PAH | wasopeninits
proceedings, but few people noticed — perhaps under the mistaken impression that
condtitutions are boring and technica documents. It isto be hoped that any such
impression has been dispelled by thisyear’ s debates.

The condtitution gives effect to the sovereignty of the people, and thereis now no reason
why the people cannot be widdly and directly involved in the debate. The extent of the
openness of the MPR to encouraging and promoting that process will help determine
whether consensus develops on congtitutional changes over the next one or two years.
Undoubtedly it will aso be one measure used to judge the performance of MPR members
during the 2004 dections.
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NDI’s Congtitutional Reform Program and This Report

The Nationd Democratic Indtitute for Internationa Affairs (NDI) has been workingin
Indonesia since 1996 and more intensively since the democratic transition began in 1998.
NDI has conducted programs supporting political party strengthening, domestic and
internationa eection monitoring, therole of partiesin the legidature, civil society
srengthening, and enhancing the capacity of civilian inditutions regarding the military.

Since late 1999, NDI has aso conducted a program on congtitutiona reform as part of a
larger set of interrelated issues, including eectora reform and regiond autonomy. One
asgpect of the condtitutional reform program has consisted of technica support to
members of PAH I. NDI has monitored PAH I’s plenary sessions and has responded to
requests from MPR members for comparative information about arange of conditutiona
issues. NDI aso hosted the leadership of PAH | on itsvist to the United States in May
2000 to learn more about the American Condtitution in theory and practice. Another
aspect of the program has consisted of technica and financial support to one of the
leading Indonesian NGOs examining condtitutiona reform issues, the Centre for

Electord Reform (CETRO). Findly, NDI has aso supported a number of seminars and
conferences held in Indonesia on the topic of condtitutiona reform. NDI intends to
continue to support this process over the coming years.

This report was written by Andrew Ellisand Blar King. Andrew Ellisis senior advisor
on condtitutional and electora reform and regiond autonomy for NDI in Indonesa. He
has been monitoring Indonesid s democratic trangtion since late 1998. Mr. Ellisisa
British specidist on dectord systems who has designed and implemented technica
assistance programs for éections in Cambodia, the West Bank and Gaza Strip, Bosnia
and Hercegovina, Pakistan and Russa. He has carried out these activities on behaf of
the United Nations, the European Commission, the Organization for Security and
Cooperation in Europe, and NDI. Mr. Ellis has also served as Secretary-Generd of the
UK Libera Party and chief executive of the UK Libera Democréts.

Blair King isthe resdent representative and director of NDI’s civil-military rdaions
programsin Indonesa. HeisaPh.D. candidate in politica science & Ohio State
Universty and iswriting his dissertation on condtitutiona reformin Indonesa. Mr. King
has lived in Indonesafor atotal of saven years snce 1989 and is fluent in Bahasa
Indonesia
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APPENDIX 1

The Second Amendment to the 1945 Constitution

Chapter VI
Regional Authorities

Article 18

(1) The Unitary State of the Republic of Indonesia shdl be divided into provinces and those
provinces shdl be divided into regencies and municipdities, each of which shdl have
regiond authorities, asregulated by law.

(2) The authorities of the provinces, regencies and municipdities shal administer and manage
their own affairs according to the principles of regiona autonomy and the duty of assstance
(tugas pembantuan).

(3) The authorities of the provinces, regencies and municipdities shal include for each a
Regiona People’ s Representative Assembly (DPRD) whose members shdll be eected by
generd dection.

(4) Governors, Regents and Mayors, respectively as head of government of the provinces,
regencies and municipdities, shal be dected democraticaly.

(5) Theregiond authorities shal exercise wide-ranging autonomy, except in matters provided by
law to be the affairs of the centrd government.

(6) The regiona authorities shal have the authority to adopt regiona regulaions and other
regulations to implement autonomy and the duty of assistance.

(7) The dructure and administrative mechanisms of regiond authorities shall be regulated by
law.

Article 18A

(1) The authority relations between the centrd government and the regiona authorities of the
provinces, regencies and municipaities, or between a province and its regencies and
municipdities, shal be regulated by law having regard to the distinctiveness and diversity of
each region.

(2) The relations between the centra government and regiond authorities in finances, public
services and use of natural and other resources shall be regulated and administered with
justice and equity according to law.

Article 18B

! Where the Second Amendment only affected portions of an article, the remainder of the article from the
original 1945 Constitution or the First Amendment is also included in this appendix.
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(1) The gate shal acknowledge and respect units of regiond authorities that are specid and
digtinct, which shal be regulated by law.

(2) The dtate shdl acknowledge and respect traditional societies adong with their customary
rights as long as these remain in exigence and are in accordance with the societd
development and the principles of the Unitary State of the Republic of Indonesia, and shall
be regulated by law.

Chapter VII
People’ s Representative Assembly
(Dewan Perwakilan Rakyat or DPR)

Article 19

(1) Members of the DPR shdl be dected by generd dection.
(2) The structure of the DPR shd| be regulated by law.
(3) The DPR shdl meet at least once ayear.

Article 20

(1) The DPR shall hold the authority to establish laws.

(2) Each hill shdl be discussed by the DPR and the President to achieve joint gpprova.

(3) If abill falsto achieve joint gpprova, that bill shal not be introduced again in that DPR term
of sessons.

(4) The President Sgnsthe jointly approved bill to become alaw.

(5) If the Presdent fals to Sgn a jointly approved bill within 30 days following such gpprovd,
that bill shal legdly become alaw and must be promulgated.

Article 20A

(1) The DPR sl hold legidative, budgeting and oversight functions,

(2 In carrying out its functions, in addition to the rights regulated in other articles of this
Condtitution, the DPR shdl hold interpelation {nterpelasi), investigative @ngket), and
opinion rights.

(3) Other than the rights regulated in other articles of this Condtitution, every DPR member shall
hold the rights to propose questions, to convey suggestions and opinions, and of immunity.

(4) Further provisons concerning the rights of the DPR and the rights of DPR members shdl be
regulated by law.

Article21

DPR members shdl have the right to submit proposed hills.



Article 22
(1) Should exigencies compd, the Presdent shdl have the right to establish government
regulationsin lieu of laws.

(2) Those government regulations must obtain the approva of the DPR during its next sesson.
(3) Should there be no such approval, these government regulations shal be revoked.

Article 22A
Further provisions concerning the procedures to establish laws shdl be regulated by law.
Article 22B

DPR members may be removed from office, whose conditions and procedures shal be
regulated by law.

Chapter I XA
State Territory

Article 25E

The Unitary State of the Republic of Indonesais an archipeagic state, the boundaries and rights
of whose territory shdl be established by law.

Chapter X
Citizens and Residents

Article 26

(1) Citizens shdl conss of indigenous Indonesian peoples and persons of foreign origin who
have been legdized as citizens in accordance with law.

(2) Resdents shdl congst of Indonesian citizens and foreignersliving in Indonesia

(3) Matters concerning citizens and residents shdl be regulated by law.

Article 27
(1) All citizens shdl be equd before the law and the government and shall be required to respect
the law and the government, with no exceptions.

(2) Every citizen shdl have the right to work and to earn a humane livelihood.
(3) Each citizen has the right and duty to participate in the effort of defending the sate.
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Article 28

The freedom to associate and to assemble, to express written and ord opinions, etc., shal be
regulated by law.

Chapter XA
Human Rights

Article 28A
Every person shdl have the right to live and to defend his’her life and existence.
Article 28B

(1) Every person shdl have the right to establish a family and to procreate based upon lawful
marriage.

(2) Every child shdl have the right to live, to grow and to develop, and shdl have the right to
protection from violence and discrimination.

Article 28C

(1) Every person shdl have the right to better hinvhersdf through the fulfillment of hisher basc
needs, the right to education and to benefit from science and technology, art and culture, for
the purpose of improving the quality of hisher life and for the welfare of the human race.

(2) Every person shdl have theright to improve hinvhersdf through collective struggle for histher
rights to develop his’her society, nation and State.

Article 28D

(1) Every person shdl have the right to recognition, guarantees, protection and certainty before
ajust law, and to equd treatment before the law.

(2) Every person shdl have the right to work and to receive fair and proper recompense and
trestment in employment.

(3) Every citizen shdl have the right to obtain equa opportunitiesin government.

(4) Every person shdl have theright to citizenship status.

Article 28E
(1) Every person shdl be free to embrace and to practice the religion of hisher choice, to
choose on€e's education, to choose one's employment, to choose one's citizenship, and to

choose on€e's place of resdence within the state territory, to leave it and to subsequently
return toit.

-24-



(2) Every person shdl have the right to the freedom to hold beliefs (kepercayaan), and to
express higher views and thoughts, in accordance with his’her conscience.

(3) Every person shal have the right to the freedom to associate, to assemble and to express
opinions.

Article 28F

Every person shdl have the right to communicate and to obtain information for the purpose of
the development of hisher sdf and socid environment, and shal have the right to seek, obtain,
possess, store, process and convey information by employing al available types of channels.

Article 28G

(1) Every person shdl have the right to protection of sdf, family, honor, dignity, and property,
and shal have the right to fed secure againgt and receive protection from the threet of fear
to do or not do something thet is a human right.

(2) Every person shdl have the right to be free from torture or inhuman and degrading
trestment, and shal have the right to obtain political asylum from another country.

Article 28H

(1) Every person shdl have the right to live in physical and spiritua prosperity, to have a home
and to enjoy a good and hedthy environment, and shal have the right to obtain medica
care.

(2) Every person shdl have the right to receive facilitation and specid treatment to have the
same opportunity and benefit in order to achieve equality and fairness.

(3) Every person shdl have the right to socid security in order to develop onesdf fully as a
dignified human being.

(4) Every person shdl have the right to own persond property, and such right may not be
arbitrarily interfered with by any party.

Article 28|

(1) The rights to life, freedom from torture, freedom of thought and conscience, freedom of
religion, freedom from endavement, recognition as a person before the law, and the right not
to be tried under a law with retrogpective effect are dl human rights that cannot be limited
under any circumstances.

(2) Every person shdl have the right to be free from discriminative trestment based upon any
grounds whatsoever and shdl have the right to protection from such discriminative
treatment.
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(3) The culturd identities and rights of traditiona communities shal be respected in accordance
with the development of times and civilizations.

(4) The protection, advancement, upholding and fulfillment of humean rights are the responsibility
of the state, especidly the government.

(5) For the purpose of upholding and protecting human rights in accordance with the principle of
a democratic and law-based state, the implementation of human rights shall be guaranteed,
regulated and set forth in laws and regulations.

Article 28]

(1) Every person shdl have the duty to respect the human rights of others in the orderly life of
the community, nation and Sate.

(2) In exercisng hisher rights and freedoms, every person shdl have the duty to accept the
restrictions established by law for the sole purposes of guaranteeing the recognition and
respect of the rights and freedoms of others and of satisfying just demands based upon
congderations of mordity, religious vaues, security and public order in a democratic

Society.

Chapter XII
State Defense and Security

Article30

(1) Every citizen shdl have the right and duty to participate in the defense and security of the
date.

(2) The defense and security of the state shdl be conducted through the total people’ s defense
and security system, with the Indonesan Nationa Military (TNI) and the Indonesian
Nationd Police (POLRI) as the main force, and the people as the supporting force.

(3) TNI, congsting of the Army, Navy and Air Force, as an instrument of the state has the duty
to defend, protect, and maintain the integrity and sovereignty of the Sate.

(4) POLRI, as an instrument of the state that maintains public order and security, has the duty to
protect, guard, and serve the people, and to uphold the law.

(5) The structure and status of TNI and POLRI, the authority relationships between TNI and
POLRI in performing their respective duties, the conditions concerning the participation of
citizens in the defense and security of the state, and other matters related to defense and
security, shal be regulated by law.

Chapter XV
National Flag, Language, Coat of Armsand Anthem
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Article 35
The nationd flag of Indonesa shal be the Red and White (Sang Merah Pultih).
Article 36

The nationd language shdl be Indonesan (Bahasa Indonesia).

Article 36A

The nationa coat of arms shall be the Pancasila eagle (Garuda Pancasila) with the motto Unity
in Diversty (Bhinneka Tunggal 1ka).

Article 36B
The nationd anthem shdl be Indonesia Raya.

Article36C

Further provisons regarding the nationd flag, language, coat of ams and anthem shdl be
regulated by law.

-27 -



APPENDIX 2

MPR Decree|11/2000
on
The Sour ces of Law and theHierarchy of Laws and Regulations

By the Grace of Almighty God
The People' s Consultative Assembly of the Republic of Indonesia,

Whereas.
a.  based upon the higtory of the nation and in order to face future chdlenges, the

Indonesian nation has concluded that both a the present time and in the future, the
Indonesian nation and state must be truly based upon the principle of supremacy of
law;

the Unitary State of the Republic of Indonesia, as a state based upon law, needs to
clarify the sources of law which provide guidance for the laws and regulations of the
Republic of Indonesig;

in order to redize the supremacy of law, legd instruments are required in the form of
laws and regulations, in accordance with their hierarchy, for the purpose of regulating
the life of the community, nation and Sate;

in the context of the implementation of regiona autonomy, regiond regulations need to
be accommodated in the hierarchy of laws;

the sources of law and the hierarchy of laws and regulations found in Interim People's
Conaultative Assembly Decree XX/1966 have in practice given rise to confuson, so
that this decree can no longer be the bass for the establishment of laws and
regulations;

based upon the consderations described in points a, b, ¢, d, and e, it s deemed
necessary to stipulate an MPR Decree on the Sources of Law and the Hierarchy of
Laws and Regulations.

In accordance with:

1
2.
3.

4.
5.

Article 1(2), Article 2 and Article 3 of the 1945 Condtitution;

MPR Decree /1973 on Review of the Decrees of the Interim MPR;

MPR Decree 1X/1978 on the Necessty of Amending Article 3 of MPR Decree
V/1973;

MPR Decree 11/1999 on the MPR Standing Orders;

MPR Decree 1/2000 on the First Amendment to MPR Decree 11/2000 on the MPR
Standing Orders.

Having considered:

1.

MPR Decision No. 1/2000 on the Agenda of the MPR Annual Session from August 7-
18, 2000;
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2. Conaultaionsin the MPR Annua Sesson from August 7-18, 2000 concerning the draft
MPR decree on the Sources of Law and the Hierarchy of Laws and Regulations
prepared by the MPR Working Body;

3. The decison of the 9" Plenary Sesson on August 18, 2000 of the MPR Annua
Session.

BE IT HEREBY RESOLVED

To edtablish:

A DECREE OF THE PEOPLE'S CONSULTATIVE ASSEMBLY OF THE REPUBLIC OF
INDONESIA ON THE SOURCES OF LAW AND THE HIERARCHY OF LAWS AND
REGULATIONS

Artice1

(1) The sources of law are the source materias used to draw up laws.

(2) The sources of law consst of written and unwritten sources of law.

(3) The nationa basic sources of law are Pancasila, as written in the Preamble to the 1945
Condtitution, i.e, Monctheisic Dety, Just and Civilized Humanitarianism, Indonesian
Unity, Democracy Led by the Wise Policy in Consultation/ Representation, and Socid
Justice for the People of Indonesia, and the main body of the 1945 Congtitution.

Article2

The hierarchy of laws and regulaions shdl be a reference in the drafting of inferior legd
indruments.

The hierarchy of laws and regulaionsis as follows:
The 1945 Condtitution;

MPR Decrees,

Laws,

Government Regulationsin Lieu of Laws (Perpu);
Government Regulaions,

Presdentia Decrees,

Regiond Regulations.

NoaswWDdDPRE

Article 3

(1) The 1945 Condgtitution shal be the basic written law of the Republic of Indonesia, including
the lega basis and framework for state adminigtration.

(2) MPR Decrees are decisons of the MPR taken during MPR sessions in the exercise of its
powers as the holder of popular sovereignty.
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3
(4)

Q)
(6)

()

N

2

N
2
3

Laws shdl be established by the DPR and the President to implement the 1945
Congtitution and MPR Decrees.
Government Regulations in Lieu of Laws (Perpu) shal be issued by the Presdent in
pressing and compelling cases, subject to the following provisons:

a. A Government Regulation in Lieu of a Law must be submitted to the DPR a its

next sesson.

b. The DPR may gpprove or rgect a Government Regulation in Lieu of a Law
without amending it.

c. Should the DPR rgect a Government Regulation in Lieu of a Law, tha
regulation must be revoked.

Government Regulations are issued by the government for the purpose of giving effect to
Laws.
Presdentiad Decrees that create requirements are made by the President in the exercise of
his functions and duties and take the form of guiddines for the adminigration of the Sae
and the governmen.
Regiond Regulations are regulations to implement superior legd indruments and to
accommodate the specid conditions of the particular region.
a. Provincid Regulations are issued by the Provincid DPRD in conjunction with
the Governor.
b. Regency/Municipdity Regulaions are issued by the Regency/Municipdity
DPRD in conjunction with the Regent/Mayor.
c. Village (or equivdent) Regulations are issued by the Village (or equivaent)
Council, while the procedures for issuing Village (or equivdent) Regulations
shall be regulated by a Regency/Municipdity Regulation.

Article4

In accordance with the hierarchy of laws and regulations set forth herein, an inferior legd
ingrument must not conflict with a superior legd ingrument.

Regulations or rulings of the Supreme Court, the State Audit Agency, Minigers, Bank
Indonesia, Agencies, Inditutes or Commissons of equivdlent level that have been
established by the government, must not conflict with the hierarchy of laws and regulations
st forth herein.

Article5

The MPR shdl have the authority to review laws vis-a-vis the 1945 Congtitution and MPR
Decrees.

The Supreme Court shdl have the authority to review regulaions inferior to laws in the
hierarchy.

The power of judicid review referred to in clause (2) shdl be at the initiate of the Court
and shall not depend upon an appeal process.
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(4) A ruling of the Supreme Court in a case of judicia review as referred to in clauses (2) and
(3) shdl be binding.

Article 6
The procedures for the establishment of Laws, Government Regulations and Regiond
Regulations, for the exercise of the Supreme Court’s power of judicid review, and the
regulation of the scope of Presidentia Decrees shdl be further regulated by law.
Article7
Upon the issuance of this MPR Decree on the Sources of Law and the Hierarchy of
Laws and Regulations, Interim MPR Decree XX/1966 on the DPR-GR Memorandum
concerning the Sources of Law and the Hierarchy of Laws and Regulations and MPR Decree
IX/1978 on the Necessty of Amending Article 3(1) of MPR Decree 1973 shall stand
repealed and are no longer considered vdid.
Article8

This decree shdll enter into effect on the date of issuance hereof.

Established in Jakarta on August 18, 2000.
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Whereas:;

a

APPENDIX 3

M PR Decree | V/2000
on
Policy Recommendationsin I mplementing Regional Autonomy

By the Grace of Almighty God
The People' s Consultative Assembly of the Republic of Indonesia,

that regiond development as an integra part of national development is carried out
through regiond autonomy, just regulation of nationa resources and financid balance
between the center and the regions;

b. that the implementation of regiond autonomy so far has not been carried out in the
expected manner such that it has experienced many failures and has not achieved the
edtablished gods. These falures have resulted in dissatisfaction and offended beliefs
in justice, producing among other results demands for separation and strong demands
that the implementation of regiona autonomy be improved;

c. that politica decisons made by the MPR in the form of decrees aswell as other legd
indruments produced by high state indtitutions, relevant to regiond autonomy, have
not yet been fully implemented:;

d. that based upon the consderations described in points @, b and ¢, it 5 deemed
necessary to stipulate an MPR Decree on Policy Recommendations in Implementing
Regiond Autonomy.

In accordance with:

1. Article 18 and Article 23(1) of the 1945 Condtitution;

2. MPR Decree XV/1998 on Implementation of Regiond Autonomy; Just Regulation,
Divison and Use of National Resources, and Financiad Balance between the Center
and the Regions within the Framework of the Unitary State of the Republic of
Indonesia;

3. MPR Decree 11/1999 on the MPR Standing Orders;

4. MPR Decree V/1999 on the 1999-2004 Broad Outlines of State Policy (GBHN));

5. MPR Decree 1/2000 on the First Amendment to MPR Decree 11/2000 on the MPR
Standing Orders.

Having consdered:

1. MPR Decison No. 1/2000 on the Agenda of the MPR Annua Sesson from August
7-18, 2000;

2. Consutations in the MPR Annua Session from August 718, 2000 concerning the

draft MPR decree on Policy Recommendations in Implementing Regiond Autonomy
prepared by the MPR Working Body;
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3. The decision of the 3" Plenary Session on August 18, 2000 of the MPR Annud
Session.

BE IT HEREBY RESOLVED

To etablish;

A DECREE OF THE PEOPLE'S CONSULTATIVE ASSEMBLY OF THE REPUBLIC OF
INDONESIA ON POLICY RECOMMENDATIONS IN IMPLEMENTING REGIONAL
AUTONOMY

Artide 1
Policy Recommendeationsin Implementing Regiond Autonomy cons<t of:
l. Background
1. Problems

[1. Recommendations
V. Conclusion

Article 2

The contents of the recommendations mentioned in Article 1 shall be sated in a
document and shall become an inseparable part of this Decree.

Article 3

This decree shall enter into effect on the date of issuance hereof.

Established in Jakarta on August 18, 2000.



Policy Recommendationsin I mplementing Regional Autonomy
|. Background

The MPR agrees with the view that there is no room for further negotiation in repect of
the peopl€'s demands and expectations concerning the cregtion of equity in the fidds of the
economy, politics, sociocultura affairs and law enforcement, as well as repect for human rights.
The demands and expectations of the people for an accelerated pace of democratization so as
to create a democratic and equitable society reflect the dynamics a work in Indonesia in
confronting the changing life of the nation and Sate.

In order to accommodate these popular aspirations, the MPR is of the opinion that the
implementation of regiona autonomy is one drategic measure that needs to be considered in a
mature, in-depth and forward-looking manner. These consderations have been incorporated
into a comprehensive regiona autonomy policy based upon the principles of democracy, equity
and judtice as well as an awareness of the variety found in our nation in accordance with the
principle of “Unity in Diverdty.” This regiond autonomy policy is desgned to achieve the
following objectives:

1. Improving public services and developing the creativity of the people and locd
governmentsin the regions.

2. Credting equity in respect to powers and financial resources between the central and
regiona governments and among regiona governments themsdves.

3. Improving patriotism, democracy and public wefare in the regions.

4. Cresting awider space for the exercise of regiond sdf-sufficiency.

[1. Problemsin the Implementation of Regional Autonomy

The fundamentd problems involved in the implementation of regiond autonomy are as
follows

1. The centrd government has falled to view the implementation of regiond autonomy asa
conditutional mandate so that the decentralization process has tended to become
bogged down.

2. The drength of centrdizing policies has resulted in increased dependency of the regions
on the center and has nearly killed the crestivity of the people and locd governments in
the regions.

3. Wide discrepancies exist between the center and the regions and among the regions
themselves in respect to the control of natura resources, cultura resources, economic
infrastructure and the qudity of human resources.

4. Theinterests of various parties obstruct the implementation of regiona autonomy.

Bearing in mind the aforesaid deep-rooted problems and dso bearing in mind the strong
desire of the people for the immediate redization of regiond autonomy as provided for in MPR
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Decree XV/1998 on Implementation of Regiona Autonomy; Just Regulation, Divison and Use
of Nationa Resources, and Financia Baance between the Center and the Regions within the
Framework of the Unitary State of the Republic of Indonesia and Law 22/1999 on Regiond
Government as well as Law 25/1999 on Financid Baance between the Central and Regiond
Governments, the MPR has drawn up recommendations.

[11. Recommendations

These recommendations are addressed to the government and the DPR so that they can

be followed up in accordance with the following points:

1.

The Laws on Specid Autonomous Status for Aceh and Irian Jaya, in accordance with
the mandate given under MPR Decree 1V/1999 on the 1999-2004 Broad Outlines of
State Policy should be issued not later than May 1, 2001, taking into account the
aspirations of the people in those regions.

The implementation of regiona autonomy in other areas in accordance with Laws 22
and 25/1999 shd be carried out on the current timetable having regard to the following:

a. All of the government regulations required for the implementation of both of
these laws should be issued no later than the end of December 2000.

b. Regionsthat are dready capable of implementing full regiona autonomy should
be dlowed to do so from January 1, 2001 and this should be reflected in the
national and regiona budgets.

c. For regions that are not yet capable of implementing full regiond autonomy, the
process should be implemented on a phased basis in accordance with their
respective capabilities.

d. Should the entire package of government regulations not be issued by the end of
December 2000, regions that are dready cgpable of fully implementing
autonomy shdl be permitted to issue regiond regulaions to govern its
implementation. Once government regulations have been issued, the relevant
regiond regulations must be revised accordingly.

In the framework of implementing regiona autonomy, each region should develop its
own regiond autonomy implementation magter plan, with attention to the stages involved
in implementation; inditutiond, infradtructure and capacity condraints, and budget
management and public management systems.

In the case of regions that possess limited naturd resources, financiad baance can dso
have regard to the possibility of obtaining part of the profits of state-owned enterprises
that operate in the regions concerned, as well as a share of the income tax paid by
companies operating there.

In the case of resource-rich regions, the achievement of financia baance between the
center and the regions must have regard to the sense of justice and propriety. For
regions that possess limited educated human resources, specid attention will be
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6. During the implementation of regiona autonomy, it is recommended that coordination
teams be established among the agencies in each region to ded with any problems that
may arise and activate governmenta and non-governmentd inditutions in order to
smooth the implementation of regiona autonomy based upon a clear agenda.

7. In line with the soirit of decentralization, democratization and baance in the relaions
between the center and the regions, initid measures should be taken for a fundamental
review of Laws 22 and 25/1999. This review will be for the purpose of bringing this
legidation into line with the provisons of Article 18 of the 1945 Condtitution, including
the granting of dratified autonomy to the provinces, regenciesmunicipdities, villages,
etc.

V. Conclusion

The President and the DPR shadl report the results of the implementation of this Decree
as parts of their reports on the implementation of the GBHN at the next MPR Annua Session.



Whereas:;

APPENDIX 4

M PR Decree V/2000
on
The Consolidation of National Unity and Integrity

By the Grace of Almighty God
The People' s Consultative Assembly of the Republic of Indonesia,

by the Grace of Almighty God, the Unitary Sate of the Republic of Indonesia was
proclaimed on August 17, 1945 based upon specia characteritics, namely the ethnic,
cultural and religious diversity that is to be found in the thousands of idands scattered
from Sabang to Merauke, but which are united in the determination to creste one
country, nation and nationd language, based upon Pancasila as the cornerstone of the
state;

the divergty referred to above is a pivotd factor in determining the course of
Indonesian history and its past, present and future;

the Indonesian nation has experienced various internd conflicts, including both vertical
and horizonta conflicts, which have been ignited by injustice, the violation of human
rights, week law enforcement and the practices of corruption, colluson and nepotism;

globdization, driven by trade and technologica advancement, has helped accelerate
the flow of people, goods, services, money and information, and has had a sgnificant
impact on poalitics, the economy, society, culture, defense and ®curity, but if not
guarded againg can potentidly do harm to the integrity of the Unitary State of the
Republic of Indonesig;

accordingly, awareness and commitment are required on the part of the entire nation
to respect efforts to ensure unity in the life of the people, nation and state so as to
ensure that the Unitary State of the Republic of Indonesia will progress to a better
future

based on the aforesaid consderations it is deemed necessary to issue an MPR
Decree on the Consolidation of National Unity and Integrity.

In accordance with:

1.
2.
3.

the 1945 Condtitution;

MPR Decree 11/1999 on the MPR Standing Orders;

MPR Decree 1/2000 on the First Amendment of MPR Decree 11/2000 on the MPR
Standing Orders.

Having considered:

1.

MPR Decision No. 1/2000 on the Agenda of the MPR Annua Sesson from August
7-18, 2000;
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2. Conaultations in the MPR Annud Sesson from August 718, 2000 concerning the
draft MPR decree on the Consolidation of Nationd Unity and Integrity;

3. The decision of the 9" Plenary Session on August 18, 2000 of the MPR Annua
Sesson.

BE IT HEREBY RESOLVED
To etablish;
A DECREE OF THE PEOPLE'S CONSULTATIVE ASSEMBLY OF THE REPUBLIC OF
INDONESIA ON THE CONSOLIDATION OF NATIONAL UNITY AND INTEGRITY
Artice1

This Decree conssts of a ysematic discusson that deds comprenensively with the
meaning of the consolidation of nationd unity and integrity, asfollows

CHAPTER | INTRODUCTION
CHAPTER I IDENTIFICATION OF PROBLEMS
CHAPTER Il DESIRED CONDITIONS

CHAPTER IV POLICY DIRECTIONS
CHAPTER V IMPLEMENTATION GUIDELINES
CHAPTER VI CONCLUSION

Article2
The contents and detailed descriptions referred to in Article 1 are found in the document
on The Consolidation of Nationa Unity and Integrity and its gppendices that shdl congtitute an
integral and inseparable part of this decree.
Artice3
(1) The President is hereby ordered to implement this MPR Decree on the Consolidation of
Nationd Unity and Integrity and to report on the implementation hereof to the MPR Annud
Session.
(2) The MPR Working Body is hereby ordered to formulate a nationa ethics and a vison for
Indonesia s future and report the on the implementation hereof to the MPR Annua Session.
Artice4

This decree shdl enter into effect on the date of issuance hereof.

Established in Jakarta on August 18, 2000.



-39-



The Consolidation of National Unity and Integrity

Chapter |
Introduction

A. Background

The Indonesian nation is large and conssts of many ethic groups, cultures and religions.
These complexities are a strength and benefit for the nation but also present many chalenges.
These chdlenges are being particularly felt at times when the Indonesian nation requires unity in
confronting changes in the life of the nation and state, whether these changes originate at home
or abroad.

On October 28, 1928, young people from various parts of the country stated their
awareness of the strength that could be derived from national unity. They agreed to stand
together by taking the Youth Pledge so as to uphold the concept of one country, nation and
language, that is to say Indonesia.  This spirit and movement of unity became a source of
ingoiration for other movements that combined to free the nation from colonization. The
Indonesian people then proclaimed their independence on August 17, 1945. The Proclamation
of Independence was a common expression of determination to establish the Unitary State of
the Republic of Indonesia, covering dl of the territory from Sabang to Merauke, which would
be free and sovereign and would redlize our nationa goas.

Since the founding of the Unitary State of the Republic of Indonesia, our founding
fathers were aware tha the diversty of the Indonesian people was a blessng that should be
acknowledged, accepted and respected, as endrined in the naiond motto of “Unity in
Diversty.” However, they were dso aware that difficulties in managing such diversty, the
unwillingness of some sections of the population to accept diversity and the continuing influence
of the colonial policy of divide and rule had and could continue to give rise to conflicts which
could endanger the unity and integrity of the nation.

During the history of the Indonesian state, a number of upheavas and rebdlions have
occurred primarily as a result of centralistic misuse of power, a failure to resolve differences of
opinion among nationd leaders and the unwillingness of some sections of the community to
respect differences of opinions and accept diversty. These fallings in turn have led to injustice,
both verticd conflicts between the center and the regions and horizonta conflicts between
various sections of society, ideologicd and religious conflicts, structurd poverty, socid
inequalities, etc.

The New Order government, which was originally conceived in order to correct the
authoritarian and centraistic excess of its predecessor, eventualy ended up repesting these
mistakes. This fact was exacerbated by the prevalence of corruption, colluson and nepotism,
and the misuse of the armed forces as a political tool for the purpose of perpetuating the
regime' s power.

With the outbreak of the economic crisisin Ada, particularly Southeast Asa, Indonesa
suffered the most.  The economic system built up by the New Order government failed to
provide for the people' s well-being and gave rise to economic difficulties, socid inequdities and
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a growing crigs of confidence. As aresult, the peopl€'s dissatisfaction pesked with demands
for total reform.

The reform movement, in essence, conditutes a demand for the implementation of
democracy in dl fidds, enforcement of the law and judtice; respect for human rights; eradication
of corruption, colluson and nepotism; implementation of regiond autonomy and the financid
balance between the centra and regiond government; and the repositioning of the role and
dtatus of the armed forces.

The effort to continue the reform movement and to resolve the various conflicts
occurring at the present time clearly requires patience and commitment on the part of the entire
nation so as to consolidate nationd unity and integrity. Nationd unity and integrity will only be
achieved if every citizen is capable of living with diversity and deding with it creatively.

B. Objectives

This decree on the consolidation of nationd unity and integrity is desgned, generdly
gpesking, to identify existing problems, determine the conditions which must be put in place in
order to achieve nationa reconciliation and to establish policy guiddines for the consolidation of
nationa unity and integrity.

A true awvareness and commitment to the consolidation of nationd unity and integrity
must be created through tangible measures such as the establishment of a Nationa Truth and
Reconciligtion Commisson, as wdl as the formulation of nationd ethics and a vison for the
future of Indonesia

Chapter 11
| dentification of Problems

The Indonesian nation is currently faced by various problems that have given rise to a
widespread criss. The causative factors for these problems may be identified asfollows

1. Rdigious and culturd vaues do not form the source of ethicsin nationa and State affairs for
a portion of the community. This has given rise to a criss of character and mords in the
form of injustice, violations of the law and human rights abuses.

2. Pancasila as the state ideology has been arbitrary interpreted by the power holders and has
been abused for the purpose of maintaining power.

3. Socioculturd conflicts have arisen due to the fact that ethic, cultural and rdigious differences
have not been properly and fairly managed by both the government and society. This has
been exacerbated by government policies that have tended to resurrect feudaism and
paterndism. This has given rise to socid conflicts that endanger the unity and integrity of the
nation.

4. The law has been transformed into an insrument of power and its processes have been so
misused as to conflict with the fundamenta principle of law and judtice, namdy equdity
before the law.
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10.

11.

12.

Economic activities have involved the practices of corruption, colluson and nepotism and
have been dominated by tycoons. This has resulted in the current, extended economic
crigs, the high levd of debt that must be borne by the government, increasing unemployment
and poverty, and widespread socioeconomic inequdity.

The authoritarian politica system proved incgpable of producing leaders who are capable of
fighting for the interests of the people.

Trandfers of power have often given rise to bloody conflicts and acts of revenge among
different groupsin society. These are the result of an imperfect democratization process.
The existence of agovernment that ignored democracy has resulted in alack of participation
by the people in channdling their political aspirations. Thus the politicd demands of the
reform movement have centered on freedom, equdity and justice.

Centrdigic government has given rise to asymmetries and inequdities in the raionship
between the central government and local governments o that vertical conflicts, rebellions
and even demands for independence have arisen.

The misuse of power as a consequence of the weakness of internal governmenta and
legidative checks and baances, and the lack of control exercised by the press and society in
the past, have resulted in alack of trangparency and government accountability as the means
to achieve clean and responsible government. As a consequence, the people have lost
confidence in Sate officids.

The sociopalitical role of the Indonesian armed forces as an instrument of power during the
New Order regime has resulted in deviations in the role of the military and the police that
have prevented the development of democrdtic life.

While globdization in palitical, economic, socid and culturd life may provide benefits for the
Indonesia nation, it is aso possble that it could have negative effects if not monitored
caefully.

Chapter 111
Desired Conditions

The various problems that currently confront the nation must be resolved in a

comprehensve manner through a process of reconciliation that is capable of consolidating
nationa unity and integrity. In this respect, the following preconditions need to be satisfied:

1.

Rdigious and culturd vaues mugt be ingtilled as the source of ethics and morals so as to
promote good and avoid reprenensible actions, violations of the law and human rights
abuses. Such rdigious and culturd vaues are dways on the Side of truth and encourage us
to forgive those who repent for their wrongdoing.

The redization of the principle of the unity of the Republic of Indonesa, the third principle of
Pancasila, asthe basis of a united people.

The establishment of a state adminigration thet is capable of understanding and managing
the nation’s diversty in a proper and fair manner so as to ensure tolerance, harmonious
socid relations, asense of community and equdity in the nation.
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10.

11.

12.

The upholding of a sysem of law that is based upon philosophical vaues of truth and
judtice, socid values that are oriented towards our value system and are of benefit to the
people, and judicid vaues that adhere to the laws and regulations in effect so as to
guarantee order and legd certainty. This should be accompanied by the willingness and
ability to uncover e truth about the past and to acknowledge wrongs that have been
committed and the development of mutudly beneficid attitudes and behavior.

The recovery of the nationd economy, paticularly the popular economy, so that the
economic burden of the people and unemployment may be reduced, which will then give
riseto afeding of optimism and encouragement about the economy.

The cregtion of a democratic politica system that can give rise to a screening, dection and
appointment process for leaders that are trusted by the people.

The establishment of ademocratic, orderly and peaceful system for the transfer of power.
The creation of a democracy that guarantees the rights and obligations of the members of
society to be involved in a responsible manner in the decision making process so asto give
rise to better awareness in consolidating nationa unity and integrity.

The equitable implementation of regiona autonomy so as to give power to the regions to
manage their own affairs while a the same time maintaining nationd unity and integrity.

The retoration of public confidence in public officids and among the diverse groups in the
community S0 asto indtill a sense of common purposein nationd life.

Redefinition of the functions, improvement of the professondism and restoration of the
image of the military and the police S0 asto creste fedings of security and order in society.
The cregtion of qudity human resources that are cgpable of working together and
competing so as to benefit from globdization.

Chapter IV
Policy Directions

The policy directions that are required in order to bring about reconciliation as part of

the process of consolidating nationd unity and integrity are asfollows:

1.

Indtilling culturd and religious vaues & the source of ethics in the life of the nation in the
context of strengthening mord integrity among our public officids and in the community asa
whole.

Developing Pancasila as an open dtate ideology through open discourse and didogue in the
community so that it may be judtified in accordance with our vison of Indonesia in the
future.

Cregting a sense of common cause among rdigious adherents, ethnic groups and
cooperation based upon the principles of equdity, tolerance and mutua respect.
Government intervention in socid and culturd life needs to be reduced while community
potentid and initiative needs to be improved.

Upholding the supremacy of law and the enforcement of laws in a conggent and
accountable manner, and guaranteeing and respecting human rights.  These measures must
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11.

12.

be preceded by the prosecution and resolution of cases of corruption, colluson and
nepotism, and human rights violations.

Improving the welfare of the people through economic development that is based upon
popular and regiona economic empowerment.

Giving power back to the people through the establishment of a democratic political system
S0 as to produce quaity and responsible leaders who are capable of guiding the people and
consolidating nationa unity and integrity.

Providing for orderly, peaceful and democratic transfers of power in accordance with the
law.

Providing for a politica system that ensures a balanced didtribution of power at the various
politica structurd levels and in power rdaionships. Every politica decison must be taken
based upon atransparent and democratic process that upholds and respects the sovereignty
of the people.

Implementing regiond autonomy, providing for a balanced dlocation of financia resources,
improving equa access to public services, correcting asymmetry in economic development
and regiona income, and respecting regiona culturd diversty based upon the mandate
given by the Condtitution.

Improving integrity, professondism and accountability in the civil service and empowering
the public to exercise socid contral in an effective and congructive manner.

Separating the military as the agency of the dtate that is responsble for defense from the
police as the agency of the Sate that is respongble for security, and recondituting the
military and the police repectively as a part of the community.

Improving human resources so that they are capable of working together and competing as
citizens of the country and the world while at the same time continuing to be aware of the
importance of consolidating nationd unity and integrity.

Chapter V
Implementation Guidelines

The policy directions conditute guidelines for the laws and regulations governing public
adminidration and community behavior in the life of the nation and Sate.
The government is hereby ordered to:

a. fadlitate didogues and collaboration a both the nationd and the regiond leve
involving dl of the dements involved in nationd life, induding informa leaders who
represent religious, ethnic and other group diversity, to accommodate the various
viewpointsin order to unify perceptions and search for solutions.

b. immediately achieve the peaceful resolution of problems and conflicts in various
regions, completdly, fairly and correctly, in order to consolidate nationd unity and
integrity.

A Nationd Truth and Reconciliation Commission should be established as an extra-judicid
body, whose membership size and criteria should be established by law. This Commission
will be charged with the task of uncovering and reveding the truth about abuses of power
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and human rights violaions in the past and of achieving reconciliation in the interests of the
nation. Follow-up measures after the truth is uncovered could include acknowledgements
of guilt, requests for forgiveness and the granting of forgiveness, reconciliation, law
enforcement, rehabilitation or such other measures as may be beneficid for consolidating
nationa unity and integrity, having regard a dl time to the peopl€ s sense of judtice.

4. The MPR Working Body is hereby ordered to:

a. formulate a code of ethicsto govern the life of the nation. This code of ethics would
cover awide range of areas, including politics, law, economics, society and culture,
governance, €c;

b. formulate a vison for Indonesa's future which would then be promoted in the
community through a process designed to create awareness of that vison.

Chapter VI
Conclusion

This decree sets out the policy directions for the effort to bring about reconciliationin
the context of consolidating nationd unity and integrity, through political and lega mechaniams,
promoation and inculcation. It is intended to act as a guiddine both for public officids and the
community e large.

Bringing about reconciliation in the context of consolidating nationd unity and integrity is
anticipated to resolve the problems inherited from the past so as to be capable of overcoming
the crisis and create a better future for al.



Whereas:;

APPENDIX 5

M PR Decree VI1/2000
on
The Separation of TNI and POLRI

By the Grace of Almighty God
The People' s Consultative Assembly of the Republic of Indonesia,

the establishment of democracy is a key demand of reform and a chdlenge for the
future. Thus it is deemed necessary to restructure and reposition the Armed Forces
of the Republic of Indonesg;

defense/security policies had combined the Army, Air Force, Navy and Palice into
the Armed Forces of the Republic of Indonesig;

as a consequence of the aforesaid merger, confusion and overlapping have resulted
regarding the role and duties of the military as the defense agency of the state and the
role and duties of the police as the agency of the state responsible for ensuring public
order and security;

the sociopalitica role enshrined in the military’s dua function doctrine has resulted in
deviations from the proper role and functions of the military and the police that have
prevented the development of democratic principles in the life of the nation, state and
people;

based upon the consderations outlined in paragraphs a, b, ¢ and d, it is deemed
necessary to issue an MPR Decree on the Separation of TNI and POLRI.

In accordance with:

1.

2.
3.
4

Articles 1, 2, 3, 10, 11, 12 and 30 of the 1945 Congtitution;

MPR Decree 11/1999 on the MPR Standing Orders,

MPR Decree [V/1999 on the 1999-2004 Broad Outlines of State Policy;

MPR Decree 1/2000 on the First Amendment of MPR Decree 11/2000 on the MPR
Standing Orders.

Having considered:

1.

2.

3.

MPR Decison No. 1/2000 on the Agenda of the MPR Annua Session from August
7-18, 2000;

Conaultations in the MPR Annua Sesson from August 718, 2000 concerning the
draft MPR decree on the Separation of TNI and POLRI;

The decision of the 9" Plenary Session on August 18, 2000 of the MPR Annua
Sesson.

BE IT HEREBY RESOLVED



To edtablish:
A DECREE OF THE PEOPLE'S CONSULTATIVE ASSEMBLY OF THE REPUBLIC OF
INDONESIA ON THE SEPARATION OF TNI AND POLRI

Artice1

The Armed Forces (TNI) and the Police (POLRI) as ingtitutions shall be separated and
each organizaion shdl have its own role and functions.

Article2

(1) TNI shall be the agency of the state that is responsible for nationa defense.

(2) POLRI shdl be the agency of the gtate that is respongble for maintaining security.

(3) Should any overlap arise between defense and security issues, TNI and POLRI must
cooperate and assist each other.

Article 3
(2) The respectiveroles of TNI and POLRI shall be established by an MPR Decree.
(2) Matters concerning TNI and POLRI shal be regulated in a comprehensive and detailed
manner by separate laws.

Article4

This decree shdl enter into effect on the date of issuance hereof.
Established in Jakarta on August 18, 2000.
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Whereas:;

APPENDIX 6

MPR Decree VI1/2000
on
The Rolesof TNI and POLRI

By the Grace of Almighty God
The People' s Consultative Assembly of the Republic of Indonesia,

in order to protect the entire Indonesian nation and people, promote public wefare,
elevate the life of the nation and participate in the world order, an archipeago- based
defense and security system is required for the Unitary State of the Republic of
Indonesig;

b. the defense and security of the Unitary State of the Republic of Indonesaisan integra
and inseparable part of nationa defense and involves the harnessing, preparation and
mobilization of nationd capabilities with the people making up the vanguard;

c. inthe efforts to defend and to ensure the security of the Unitary State of the Republic
of Indonesia, every citizen shal have the right and duty to participate in the defense of
the nation and to uphold public order and security;

d. an agency of the Sate is required which shdl play the principd role in defending the
nation, namely TNI;

e. anagency of public security is required in order to protect the public and uphold the
law, namely POLRI;

f. inline with the processes of democratization and globdization, and in order to meet
the chdlenges of the future, the professonaism and performance of the defense and
security forces need to be enhanced through redefinition of the roles of TNI and
POLRI;

g. anorganizationa separation has dready taken place between TNI and POLRI;

h.  based upon the consderations outlined in paragraphs a, b, ¢, d, e f and g, it is
deemed necessary to issue an MPR Decree on the Roles of TNI and POLRI.

In accordance with:

1. Articdes], 2, 3,10, 11, 12 and 30 of the 1945 Constitution;

2.  MPR Decree 11/1999 on the MPR Standing Orders,

3. MPR Decree 1V/1999 on the 1999-2004 Broad Outlines of State Policy;

4. MPR Decree 1/2000 on the First Amendment of MPR Decree 11/1999 on the MPR
Standing Orders,;

5.  MPR Decree V1/2000 on the Separation of TNI and POLRI.

Having regard to:
1. MPR Decison No. 1/2000 on the Agenda of the MPR Annua Session from August

7-18, 2000;



2. Conaultations in the MPR Annua Sesson from August 718, 2000 concerning the
draft MPR decree on the Roles of TNI and POLRI;

3. The decision of the 9" Plenary Sesson on August 18, 2000 of the MPR Annua
Sesson.

BE IT HEREBY RESOLVED

To etablish;
A DECREE OF THE PEOPLE'S CONSULTATIVE ASSEMBLY OF THE REPUBLIC OF
INDONESIA ON THE ROLES OF TNI AND POLRI.

@

()
3

@

)

3

@

2
3

CHAPTER |
ARMED FORCES (TNI)

Article1
TNI’sIdentity

TNI isapart of the people, and was born from and fought alongside the people to defend
the interests of the State.

TNI shal be the principa component in the state' s defense system.

TNI shdl be required to possess professiona skills and expertise in accordance with its
role and functions.

Article2
TNI'sRole

TNI is the agency of the dtate that serves as the defender of the Unitary State of the
Republic of Indonesia.

TNI, as the defender of the State, has the basic duty of defending the sovereignty of the
date and the territorid integrity of the Unitary State of the Republic of Indonesa thet is
based upon Pancasla and the 1945 Conditution, as well as protecting the entire
Indonesian people and nation from threets to the integrity of the nation and the Sate.

TNI shdl adminigter a system of compulsory military service for citizens, as regulated by
law.

Article3
TNI’s Organization and Status

TNI shdl consgt of the Army, Navy and Air Force, whose organization shdl be arranged
according to needs as regulated by law.

TNI shdl come under the authority of the President.

TNI shal be headed by a Commander who shdl be gppointed and dismissed by the
Presdent upon recaiving gpprova from the DPR.

-49-



(4)

D
2
3

D
)

3
(4)

Q)

@
@)

a.  TNI soldiers shdl be subject to the jurisdiction of the military judicid system for
violations of military law and shdl be subject to the jurigdiction of the civilian judicd
system for violaions of crimind law.

b. If thecivilian judicid system referred to in Clause (4a) of this Article is not functioning,
then TNI soldiers shal be subject to the jurisdiction of a judicid system as regulated

by law.

Article4
TNI’s Duty of Assistance

TNI shdl assg with humanitarian activities (civic misson).

TNI shdl assst POLRI with security duties upon request, as regulated by law.

TNI shdl actively participate in peacekeeping operations under the flag of the United
Nations.

Article5
TNI’s Participation in State Governance

State policy shdl conditute the basis for TNI' s policies and the implementation of its duties.
TNI shdl remain neutrd in politicd affairs and shdl not involve itsdf in partisan politica
activities

TNI shdl uphold democracy, the law and human rights.

TNI members shal not be entitled to vote or be elected to public office. TNI participation
in nationd policy making shdl be channded through the MPR until the year 2009 at the
latest.

TNI members may only occupy public office after having resigned or retired from military
savice.

CHAPTER 11
POLRI

Article6
POLRI’'sRole

POLRI is the agency of the Sate that maintains security and public order, upholdsthe law
and provides protection and service to the public.
In performing its role, POLRI shal be required to possess professiona skills and expertise.

Article7
POLRI’s Organization and Status
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POLRI shdl be a nationa police force and shall be organized on a hierarchica bass from
the centrd to thelocd leve.

POLRI shdl come under the authority of the President.

POLRI shdl be headed by a Chief who shdl be appointed and dismissed by the President
upon recelving approva by the DPR.

POLRI members shdl be subject to the jurisdiction of the civilian judicid system.

Article8
National Police Council

The Presdent, in hisher authority to direct POLRI policy, shdl be asssted by a Nationa
Police Council.

The Nationa Police Council shdl be formed by the Presdent as regulated by law.

The Nationa Police Council shdl give advice to the President in the appointment and
dismissd of the Chief of POLRI.

Article9
POLRI’sDuty of Assistance

During a gate of emergency, POLRI shall provide assistance to TNI, as regulated by law.
POLRI shdl play an active role in the duties of fighting internationd crime as a member of
the Internationa Crimina Police Organization — Interpal.

POLRI shdl aectively participate in peacekeeping operations under the flag of the United
Nations.

Article 10
POLRI’sParticipation in State Gover nance

POLRI shdl remain neutrd in palitica affairs and shdl not involve itsdf in partisan politica

activities

POLRI members shdl not be entitled to vote or be dected to public office. POLRI

participation in nationa policy making shdl be channded through the MPR until the year
2009 at the latest.

POLRI members may only occupy public office after having resigned or retired from police
svice.

CHAPTER 111
CONCLUSION

Article11
The requirements and gipulations referred to herein shdl subsequently be further

regulated by laws.
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Article 12

This decree shdl enter into effect on the date of issuance hereof.

Established in Jakarta on August 18, 2000.
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