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I. INTRODUCTION

On June 9, 1995, NDI organized a series of meetings in Washington, D.C. for a delegation
of members from the Mozambican Parliament, one of which addressed ethics rules.! The seminar
provided an opportunity for the parliamentarians to learn about and discuss the ethics rules
pertaining to Members of the U.S. Congress and their staff, as well as the ethics laws pertaining
to executive branch officials and employees.

A panel of three experts made short presentations about ethics rules in the United States.
The panelists included staff counsel to the House Committee on Standards of Official Conduct,
an attorney from the United States Office of Government Ethics, and a staff attorney from Public
Citizen's Congress Watch, a non-governmental organization. Following the three presentations,
the Mozambicans engaged the experts in a dialogue about the ethics issues of interest to them.

IL. ETHICS LAWS IN CONGRESS AND THE EXECUTIVE?

Bernard Raimo, Counsel, House Committee on Standards of Official Conduct
Jim O'Sullivan, Associate General Counsel, U.S. Office of Government Ethics
Robert Schiff, Staff Attorney, Public Citizen's Congress Watch

Susan R. Benda, NDI Senior Program Officer, Democratic Governance

Bernard Raimo is one of six attorneys who staff the House Committee on Standards of
Official Conduct (known as the ethics committee), which was established in 1967. In tracing the
committee’s origins, Raimo recounted the story of Adam Clayton Powell, a New York
Congressman accused of using public funds to take vacations and of other improprieties. The
subsequent media debate about Powell's actions resulted in the creation of a congressional
committee to set standards of conduct that would establish a framework of acceptable behavior.

Raimo began the discussion by pointing out that the ethics committee, unlike other House
committees that reflect the relative strength of the two political parties, has an equal number of
Democrats and Republicans. He explained that was an important means of ensuring that the
committee is non-partisan. Thus, in order for the committee to act, a majority consisting of both
Republicans and Democrats must reach agreement on the pending matter. Committee members
are selected by the leadership of their party and serve a limited term of six years. Raimo
commented that these fixed terms (which are unlike those of other committee memberships) are

"The Phelps Stokes Fund organized the program for a delegation of twelve Mozambican Members of Parliament representing three political parties.
The program was sponsored by the USIA and included a month-long tour of the United States. NDI coordinated a day-long program for the visitors
focusing on legislative-executive affairs during the morning session and U.S. ethics laws during the afternoon session.

*This summary is not a transcript or verbatim record of the proceedings. It is based on notes taken during the program; some of the remarks were
conveyed through interpreters.




meant to ensure that the burden of passing judgment on one's peers is shared by all House
members.3

Raimo set forth the three functions of the House ethics committee. Its first role, which is
the most publicized, is to investigate and judge alleged violations by Members and their
employees. In so doing, the following process is followed:

® if, by majority vote, the full committee determines that a complaint “merits further
inquiry,” a four or six member subcommittee is appointed by the Chairman and Ranking
Minority Member to decide if there is “reason to believe” a violation has occurred;

] if so, a separate subcommittee is appointed to determine if charges have been proved by
“clear and convincing evidence;” and

] if so, the full committee reconvenes to determine the punishment to recommend to the
House.

Although the committee can act on its own accord, it can only recommend punishment to the
House, which then votes on whether to follow the committee's recommendations. The four forms
of penalty include reprimand for serious violation, censure for more serious violations, fines if
the violation was committed for personal financial benefit and expulsion for the most serious
violations.*

Addressing the relationship between criminal law enforcement and the internal House
ethics system, Raimo explained that the two were separate, but that the facts underlying an ethics
investigation can form the basis for criminal prosecution. He also pointed out that unlike most
parliaments, in the United States there is no immunity for Members of Congress. While in most
parliamentary systems in which parliamentarians are immune from criminal prosecution unless
the parliament first votes to lift immunity, prosecutors in the U.S. are free to file charges against
Members of Congress without a prior vote of the Congress.

A second function of the committee is to oversee financial disclosure requirements.
According to provisions in the Ethics in Government Act of 1978, all Members of Congress and
some senior staffers must annually file forms with the ethics committee declaring their financial
holdings, income, assets and properties. Candidates campaigning for a seat in the House of
Representatives must also file similar forms. The purpose of these disclosure rules is to deter and

3 The House ethics committee governs only the members and staff of the House of Representatives. The Senate has its own committee, the Senate
Select Committee on Ethics, and its own rules and procedures which, while similar to the House, also differ in some ways.

* Rules. Committee on Standards of Official Conduct. Adopted February 9, 1995. 104th Congress. Page 40. See Appendix A. See Appendix
B for Highlights of House Ethics Rules, Committee on Standards and Official Conduct. Revised January 1995.
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expose any possible "conflicts of interest.” The penalties for falsification or omission of essential
facts are fines up to $10,000 and criminal proceedings.’

The third role, which in fact consumes the majority of the committee's time, is to advise
and educate members and staff regarding ethics rules. The committee published the House Ethics
Manual, which contains the committee's rules and accompanying explanations. Committee staff
also spend a substantial amount of time responding to inquiries on various ethics questions posed
by House Members and their staff.

Raimo then summarized the major rules governing the ethical conduct in the House. The
following three areas encompass the framework of these internal House standards:

o Outside Income Limits: If yearly earnings of Members and employees are above the GS-
15 level, they are prohibited from earning more than 15 percent of that salary from outside
sources. In addition, Members are barred from practicing law for compensation and from
receiving compensation for serving as an officer or board member of any organization.®

° Gifts: Members and all House employees are prohibited from receiving more than $250
in gifts in one year from one source.’

o Post-Congressional Employment: Former Members of Congress and senior staff are
forbidden from lobbying Congress for one year after leaving Congress.?

Raimo concluded by emphasizing that Members of Congress do not seek seats on the ethics
committee because it is seen as a rather thankless task. He stated that the party leadership
attempts to choose "medium to long-term members who command respect and who are elected
from districts where re-election prospects are secure so that deliberations are based on facts and
fairness, not political considerations. "

Jim O'Sullivan, an Associate General Counsel for the U.S. Office of Government Ethics
(OGE), next spoke about the rules and regulations governing the ethical conduct of executive
branch employees. O'Sullivan recently returned from a tour of Africa with the USIA's U.S.
Speakers Program, which included a day-long seminar in Mozambique concerning government
ethics regulation. He began by emphasizing that "due to the separation of power within the U.S.
federal government [between the Congress, the executive branch and the judiciary], each system
of ethics standards is distinct."

s House Ethics Manual. Committee on Standards of Official Conduct. April 1992, page 173. See Appendix C.
¢ ibid., page 101. The GS-15 refers to the civil service status of a government employee whose income level was $81,530 in 1995.
7 ibid., page 21.

* ibid., page 84.




O'Sullivan noted that the Office of Government Ethics grew out of the scandals of the
Watergate era. It was established by the Ethics in Government Act of 1978, which requires
government employees to file financial disclosure forms and restricts their post-employrnent
activities for a period of time after leaving a government position. OGE is responsible for
providing "overall direction of executive branch policies related to preventing conflicts of interest
on the part of officers and employees of any executive agency."® OGE is an independent agency
within the executive branch. The director of the OGE is nominated by the President, confirmed
by Congress and retains the job for five years. This practice ensures that a director cannot be
ousted by an incoming President from a different political party than his predecessor. O'Sullivan
described the federal government's ethics system as decentralized in that each federal department
is responsible for administering the rules, providing advice, reviewing financial disclosure
statements and disciplining offenders.

O'Sullivan reviewed the principal functions of the Office of Government Ethics. First,
OGE participates in the confirmation process by reviewing public financial disclosure statements
of presidential nominees and certifying those statements to the Senate. OGE also issues
regulations governing the public and confidential financial disclosure systems and develops the
financial disclosure forms filed by executive branch employees. A third task that the OGE
performs is to issue regulations that establish the standards of conduct for federal employees.
These regulations limit the acceptance of gifts from individuals or corporations with a possible
interest in the business pending before a government agency and have been promulgated to avoid
misuse of position and conflicts of interest. For example, executive branch employees cannot
accept a gift worth more than $20 from any one individual or corporation (with a cumulative
yearly total of $50) where the gift is given because of the employee’s official position or where
the gift is from a prohibited source.”® The Office also monitors a prohibition on government
employees acting in their official capacity on matters in which they have a personal financial
interest.'" In addition to the rules on gifis and conflicts of interest, the standards of conduct cover
impartiality, seeking employment outside the government, misuse of official position and outside
activities such as teaching, speaking and writing.

OGE issues regulations implementing the post employment statute. These rules prohibit
all former executive branch employees from representing another person or organization before
the government on certain matters that they worked on as a federal employee. A permanent ban
exists on matters involving specific parties (such as a court case) in which former employees
participated personally and substantially while employed by the government. A two-year ban
exists with respect to such issues that were pending under the former employees’ direction during
their final year of government service.!2

® Third Biennial Report 10 Congress. Office of Government Ethics. March 1994, page 7. See Appendix D for a description of OGE functions.

' Federal Register 5 CFR Part 2635,Standards of Ethical Conduct for Employees of the Executive Branch; Final Rule. August 7, 1992, § 2635.204
(Gifts From Outside Sources; Exceptions). Page 35046. See Appendix E. See also at Appendix F, a descriptive summary of ethics rules in A
Brief Wrap on Ethics. Office of Government Ethics. February 1995.

' ibid., § 2635.402 (Conflicting Financial Interests; Disqualifying Financial Interests). Page 35051.

12 Take the High Road. Office of Government Ethics. August 1993, page 16. See Appendix G.
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The Office of Government Ethics provides advice and guidance to executive branch
employees and the ethics offices within federal government agencies. In addition, there are two
OGE programs that are geared to disseminating information to, and assessing the performance of,
the numerous federal agencies. A program of education and training provides materials and
advice to trainers in each individual agency. In fulfilling this task, OGE assists agencies in
implementing ethics training, in part by developing training materials, pamphlets and videotapes
for individual agency use. To ensure that all ethics offices of the federal government are meeting
minimum program standards, the OGE staff visit the various departments on a three year cycle
and meets with agency officials to review their ethics programs. The Office has also established
a "desk officer system" in which OGE staff serve as liaison officers designated to specific agencies
throughout the executive branch.

In regards to policy formation, O'Sullivan concluded by noting that the two concepts that
are fundamental to the management of ethics regulations, commitment to public scrutiny and
transparency, are designed to prevent possible conflicts of interest. Transparency is achieved by
allowing all citizens to request copies of the public financial disclosure forms filed by government
employees. Public scrutiny is further enhanced by the media's practice of reviewing cases in
which there appears to be a conflict of interest between an employee's public duties and his or her
private finances. The ethics rules are designed to ensure transparency and public scrutiny to
enhance the public’s confidence in government officials and to maintain government accountability
to the public.

Robert Schiff is a staff attorney and lobbyist with Public Citizen's Congress Watch, a non-
governmental organization that was founded by Ralph Nader (a nationally famous citizens activist)
in the 1970's, and focuses on the "ability of citizens to band together” to influence the political
system.

According to Schiff, his organization's commitment to government ethics issues extends
beyond abstract notions of honesty and morality. Congress Watch's concern with ethics issues
reflects its belief that "good" decisions are more likely to result from a decision-making process
that is not tainted by the influence of private interests. Thus, Congress Watch believes that
monitoring the environment in which policy decisions are made and ensuring that ethics rules are
enforced will result in laws that are more just and effective. He also pointed out that the existence
of ethics rules and their enforcement are vital to deterring corruption, which in turn prevents the
erosion of public confidence and participation in the political process.

Schiff emphasized the important and beneficial role of independent groups such as
Congress Watch, which performs a monitoring function that calls public attention to possible
ethics violations and thereby helps ensure that ethics rules are enforced. Schiff asserted that it is
worse to have ethics rules ignored than to have no rules at all. As part of its self-appointed
supervisory role, Congress Watch does file complaints with the Senate ethics committee. In most
cases, the House rules require that all complaints are filed by a Member of Congress and thus
Congress Watch needs to find a sympathetic Member to forward its complaint. In the Senate, any




organization or private individual can file complaints directly with the Senate ethics committee.
Schiff echoed Raimo's point that it is inherently difficult to rely on an ethics committee composed
entirely of Members of Congress to sit in judgment of their colleagues.

In addition to acting as a "watchdog" monitoring compliance with current rules, Congress
Watch is also an outspoken advocate for the adoption of more comprehensive ethics rules. The
organization lobbies to strengthen ethics rules and to diminish the discrepancies between
congressional and executive rules on the acceptance of gifts and meals. Congress Watch has
monitored travel expense abuses and the role of honoraria in influencing political decisions.
During the political debate over congressional gift ban legislation in 1994, Congress Watch
worked with another NGO, Common Cause, to reduce the influence of money on elected officials
and the legislature by asking members of the 104th Congress to sign a public pledge refusing to
accept gifts, recreational trips, and entertainment from lobbyists. 14

Schiff concluded that Congress Watch's central concern is with preventing corruption in
government. The organization therefore advocates for reforms to ensure that money will not be
a determining factor either in influencing the outcome of legislation or in the election process
itself. Its program is premised on the notion that if Congress is corrupted by the interests of
corporate business, it will result in damaging the political system itself and in hindering the ability
of ethical politicians to pass effective laws.

III. QUESTIONS AND ANSWERS

A Mozambican M.P. asserted that ethics rules are culturally relative. He stated his belief
that ethics rules cannot be the same around the world, and offered the example that in some
countries if you invite someone to lunch, it is very offensive not to pay for that person's meal.
However, he noticed that the White House staffer who ate lunch with the Members of Parliament
and NDI staff earlier that day had insisted on paying for his own lunch and would not allow NDI
to pay for him. The MP suggested that ethics is culturally defined and that problems can result
if Western-based standards are applied in other countries.

Raimo concurred with this observation but asserted that some principles are applicable
across the board. He suggested that regardless of cultural context, everyone could agree on two
principles:

L Legislative and executive offices of the government should make decisions based on the
merits of the issue and not on pressure from external sources, such as money; and

® In a democracy it is important that citizens have confidence and trust in government, and
therefore, rules to guarantee that that trust is not abused are necessary.

'* See Appendix H for a Public Citizen Congress Watch letter to Chairman and Vice-Chairman of the Senate Select Comminee on Ethics, Aprit
27, 1995.

'* See Appendix I for a Public Citizen's Congress Watch and Common Cause Congressional Pledge pamphlet, 1994.
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NDI Senior Program Officer Susan Benda added that in the United States there is
considerable concern about even the appearance of impropriety. Regarding payment of the White
House staffer's lunch, she explained that although it might seem ridiculous for NDI not to cover
an inexpensive lunch, it does establish that NDI is not attempting to buy a friend in the White
House. Benda elaborated that these rules apply to only an elite group of Washington insiders,
who may be accustomed to lunches that would appear extravagant to the average American
citizen. It is important to keep those citizens in mind and develop rules to ensure that the public
will not view the actions of government officials as elite and corrupt.

O'Sullivan agreed with Raimo that there is a broad consensus on some general principles
regulating ethical standards. For instance, everyone could agree that an official position should
not be used for personal gain or to legitimize acts that are partial. Nevertheless, O'Sullivan noted
that problems can result if rules are too harsh and not mindful of local practices and stated that
the executive branch attempts to make its rules sensitive to U.S. customs. For example, while
the government does regulate business lunches so that officials cannot be "bought off" by lavish
meals, the rules recognize the custom of business lunches and accept it, at least to the extent that
they accommodate simple inexpensive business lunches. Thus, executive branch officials can
accept lunches paid for them that cost less than $20 (with a cap of $50 per year per lobbyist)
without their integrity being challenged.

As Schiff explained, even governmental monitoring organizations such as Congress Watch
recognize international customs of hospitality when lobbying for stricter ethics rules, especially
when politicians are traveling to foreign countries.

Ahother M.P. asked if the President of the United States can and does nominate
individuals of the opposite party to serve in the executive branch.

O'Sullivan responded that the President can choose to do so, and that there are some
federal regulatory commissions, such as the Federal Communications Commission, that are
statutorily required to have a balanced party membership. O'Sullivan reiterated that the director
of the Office of Government Ethics is appointed for five years, to reduce the influence of
partisanship on that nomination.

Schiff added that presidents seldomly appoint individuals of the opposite party to executive
branch positions. He explained that despite the fact that a bipartisan cabinet could theoretically
enhance the level of communication and working relations between the two parties, politicians fear
ostracism by their own colleagues if they cross party lines.

Another M.P. asked if the ethics committees have a role in developing laws regarding the
hiring and firing of civil servants.

Raimo clarified the role of the House ethics committee by stating that it only has
jurisdiction over Members of Congress and their staff. The ethics committee does not draft rules
pertaining to ethics standards or other personnel policies governing executive branch employees;
that task is under the jurisdiction of different House committees.

7




O'Sullivan clarified that the Office of Personnel Management, not the OGE, is responsible
for executive branch policy on hiring practices, promotions, retirement, and other personnel
issues.

Benda asked whether ethics hearings should be open to the public, noting that there is a
tension between justice and accountability. She pointed as an example to a controversy over
Senator Packwood, who is under investigation by the Senate ethics committee for sexual
harassment and other alleged violations of Senate rules. Benda commented that while
transparency was important to accountability and would be well served by open hearings, she
believed there were individuals who would not testify on Senator Packwood's behalf in public
because the Senator was unpopular, but would do so if the hearings were closed, thus potentially
providing a more balanced investigation.

Raimo responded that the House committee normally conducts closed hearings because it
is not a criminal process, but an internal deliberation. He stated that closed hearings were
considered more fair to the accused Member and facilitated committee members access to
information.

Another M.P. asked for an explanation of the difference between criminal and ethical
decisions.

Benda explained that House and Senate ethics rules are written and enforced within the two
institutions. In the case of Senator Packwood for example, if the Senate found he had breached
Senate rules, it could strip him of his seniority and thus his chairmanship. Criminal prosecutions
can be initiated by the executive branch of both federal and state governments based on violations
of criminal laws. Civil proceedings are ultimately determined by a court of law and can result
in fines, imprisonment or both.

An M.P. asked if the ethics committees hear complaints brought only by Members of
Congress or by private individuals as well.

Raimo responded that in the House anyone can bring an issue to the attention of the
committee, but in most cases the rules require complaints to be filed through a Member of
Congress.” He explained that Congress intentionally constructed a complex process to prevent
the abuse of the system that might otherwise occur by the filing of baseless complaints in order
to gain political advantage during an election.

An M.P. asked if the committee had incurred a situation where an impasse arose because
it was too difficult to determine if allegations were legitimate.

Raimo reported that in serious cases this problem had never occurred, and cited the 1989
case against House Speaker Jim Wright, which resulted in his removal from that position.

'* Rules, page 20 See Appendix A.




An M.P. asked if the committee devoted most of its time to actual cases of ethical
misconduct by House Members or staff.

Raimo said that on the contrary, most of the committee’s work involves counseling
Members of Congress and staff on ethical questions. He asserted that there are fewer ethical
violations today, in large measure due to the codification of standards, as well as to a greater
awareness by Members and staff of the ethical rules and their implications.

Schiff suggested that part of the criticism lodged against the ethics committee is a result
of the structural requirement of equal party membership. Thus, it is plausible that gridlock will
occur when deliberating on ethics issues because opposing party members behave in an
independent and partisan manner, instead of in a noncombative fashion. However, the use of an
appointed, independent council to investigate charges of ethical misconduct reduces partisan
conflict and promotes competent decisions.

This report was prepared by Christine J. Mataya, Intern for Democratic Governance.
For further information, contact: Susan R. Benda, Senior Program Officer for
Democratic Governance, NDI, Washington, D.C.
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- ETHICS MANUAL FOR MEMBERS,
OFFICERS, AND EMPLOYEES OF THE
U.S. HOUSE OF REPRESENTATIVES

THE COMMITTEE ON STANDARDS OF
OFFICIAL CONDUCT

102d Congress, 2d Session

U.S. GOVERNMENT PRINTING OFFICE
53-077 WASHINGTON : 1992
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Biennial Report
to Congress

March 1994




United States

Office of Government Ethics
1201 New York Avenue, NW., Suite 500
Washington, DC 20005-3917

March 31, 1994

I am pleased to submit to Congress this third biennial report of the Office of Government
Ethics covering activities from January 1992 through December 1993.

Within these two years, the executive branch ethics program has substantially expanded as
required by earlier executive orders and legislation. At the same time, the Office has met the
dual challenge of assisting with the financial conflict of interest analyses necessary for
appointees of a new Administration as well as assisting with the ethics issues facing the
members of the prior Administration as they sought, and then left for, positions outside
Govermnment.

During this period the Office issued the first uniform set of administrative standards of
conduct for the executive branch, replacing a system of agency-issued regulations. The
Office also issued final regulations on both the public and confidential financial disclosure
systems and set forth guidance through regulation on the requirements an agency must meet
in training its employees about the various ethics requirements. It expanded its agency ethics
program review capabilities as well as its day-to-day support services for agency ethics
programs. The Office sponsored two annual conferences and other, smaller, training opportu-
nities for agency ethics officials to provide forums for discussion of ethics program issues
and problems and to strengthen the working relationships within the ethics community.

These are just some of the highlights of the activities of this Office during the preceding two
years. This report sets forth more fully the complete range of the activities during this
period. T am proud of what the Office has accomplished and look forward to its continuing
to build upon this very solid and thoughtful body of accomplishments.

Respectfully,

= ANy~~~

Stephen D. Potts
Director
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History

he Office of Government Ethics (OGE) was created by the Congress in 1978,
as an agency within the Office of Personnel Management. It began operation
January 1, 1979. OGE became a separate agency on October 1, 1989.

The current and past Directors are:

August 1990 - present

November 1989 - July 1990

December 1987 : October 1989

August 1987 - December 1987

August 1983 - August 1987

August 1982 - August 1983

October 1979 - August 1982

January 1979 - October 1979

Mr. Stephen D. Potts

Mr. Donald E. Campbell
(acting)

Judge Frank Q. Nebeker

Mr. Donald E. Campbell
(acting)

Mr. David H. Martin

Mr. David R. Scott
(acting)

Mr. J. Jackson Walter

Mr. Bernard Wruble
(interim)
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Introduction

reauthorizing the Office of Govern-

ment Ethics (OGE), Congress began
requiring the Director to submit a
biennial report summarizing action taken
during the previous two years and
providing any other information which
the Director considers appropriate.

In 1988, as part of the legislation

This particular report covers the activi-
ties of the Office from January I, 1992
through December 31, 1993.

Significant activities of this
period included:

« processing the financial disclosure
reports required as a result of a Presiden-
tial transition period causing increased
activity at the Office of Government
Ethics -- reviewing public disclosure
reports for nominees to high level
Government positions as well as the
reports of those departing from Govern-
ment positions, providing interpretations
and advice in resolving questions of
conflict of interest, establishing recusal
agreements, certifying blind trusts, and
issuing Certificates of Divestiture;

» completing analysis and issuing the

first branch-wide administrative stan-
dards of conduct for executive branch
employees;

« completing analysis and issuing a new
rule on personal financial disclosure
requirements;

« completing analysis and issuing the
regulations implementing ethics training
for executive branch employees required
by Executive Order 12674, as amended;

» establishing strategies to assist agen-
cies in implementing ethics training
including developing training materials,
pamphlets and videotapes for individual
agency use;

* improving and conducting effective
communications with the executive
branch ethics community, and those
outside the Federal Government,
including establishing an electronic
bulletin board, The Ethics Bulletin
Board System (TEBBS), hosting two
annual conferences for agency ethics
officials, publishing the Government
Ethics Newsgram, hosting a mini-
conference on the Standards of Conduct,
and meeting with other entities with
responsibilities for ethics programs--
public and private groups, state and
local governments, professional associa-
tions, and foreign government agencies;

« strengthening OGE reviews of agency
ethics programs by increasing the
number of staff available to conduct
reviews;

« performing 104 agency ethics program
reviews with shorter times between
revisiting individual agencies for
reviews and an opportunity to assess the
effectiveness of agencies’ ethics pro-
grams, including implementation of
OGE's new regulations;

» strengthening OGE relationships with
agencies’ ethics programs by increasing
the number of desk officers available to
agencies’ staff and by enhancing the role
of desk officers within OGE; and

» managing resource and staff allocation
increases to achieve the goals set by the
President and the Congress.




Organization

T he Office of the Director pro-
vides direction to the executive
branch ethics programs and is
responsible for OGE'’s fulfilling its
Congressional and Presidential man-
dates. It also has an outreach program to
inform the public about OGE’s statutory
and regulatory responsiblities. This
activity encompasses professional and
trade associations, local and state
governments, as well as governments of
foreign countries.

The Office of General Counsel and
Legal Policy is responsible for establish-
ing and maintaining a uniform legal
framework of Government ethics for
executive branch employees, for inter-
preting laws and regulations, for assist-
ing agencies in legal and policy imple-
mentation, and for reviewing legislation
and recommending changes in conflicts
of interest and ethics statutes.

The Office of Education is responsible
for ensuring that quality ethics education
programs are provided by agencies to
executive branch employees and that
appropriate materials are made available

to support and assist delivery of these
programs.

The Office of Program Assistance and
Review has oversight responsibilities for
executive branch agency ethics programs
Ethics specialists, who serve as desk !
officers in the Program Assistance |
Division, assist agencies in the develop-
ment and improvement of their ethics |
programs. Management analysts in the
Program Review Division monitor i
agency compliance with executive branch
ethics laws and regulations through a |
series of ethics program reviews con- |
ducted according to an annual program
plan. ;
The Office of Administration provxdes
essential support to all OGE operating |
programs in the area of personnel, |
payroll, fiscal resource management,
facilities and property managernent,
travel management, procurement, pub-
lishing and distribution, printing, infor-
mation resource management, telecom:
munications, and office automauon |
support. i

Office of Government Ethics

Director

Deputy Director F—1 Office

Public Liaison

|

Office of Office of
General Counsel & Administration
Legal Policy
I 1
) |
Adjudicatory & Office of
Fact Finding Information Resources
Division Management

Office of
Education r

Office of Program

Review

ngnmAsszsunee .
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Overview

he Office of Government Ethics,
I a small agency with wide-ranging

responsibilities, was established
by the Ethics in Government Act in
1978. Originally part of the Office of
Personnel Management, OGE became a
separate agency on October 1, 1989
(Pub. L. No. 100-598). The statute
creating the Office of Government
Ethics states it is responsible for provid-
ing "overall direction of executive
branch policies related to preventing
conflicts of interest on the part of
officers and employees of any executive
agency." Specific responsibilities fall
into six general areas:

¢ Regulatory Authority

develop, recommend and review rules
and regulations pertaining to conflicts of
interest, post-employment restrictions,
standards of conduct, and public and
confidential financial disclosure in the
executive branch;

+» Financial Disclosure

review executive branch public financial
disclosure reports of certain Presidential
nominees/appointees to assess potential
violations of applicable laws or regula-
tions and recommend appropriate
corrective action; administer executive
branch blind trust and Certificate of
Divestiture programs;

* Education and Training

implement statutory responsibility of
“providing information on and promot-
ing understanding of ethical standards in
executive agencies;”

 Guidance and Interpretation
prepare formal advisory opinions,
informal advice letters and policy

memoranda on how to interpret and
comply with requirements on conflict of
interest and post-employment statutes,
standards of conduct and financial
disclosure requirements applicable to the
executive branch; consult with agency
ethics officials in individual cases;

* Enforcement

monitor agency ethics programs and
review compliance, including financial
disclosure systems; refer possible
violations of conflict of interest laws to
the Department of Justice, and advise
them on prosecutions and appeals, and,
in limited circumstances, investigate
possible ethics violations and order
corrective action or recommend disci-
plinary action; and

» Evaluation

evaluate the effectiveness of conflict of
interest laws and recommend appropriate
amendments.

The Office of Government Ethics is
organized into three major program
areas: Office of General Counsel and
Legal Policy, Office of Program Assis-
tance and Review, and Office of Educa-
tion. They are supported by a small
administrative staff who provide normal
office functions: personnel, budget,
administrative services, and information
management.

Throughout the executive branch there is
a network of Designated Agency Ethics
Officials (DAEOs), one in every execu-
tive department and agency. These
individuals and their staffs make up the
"Federal ethics community" to which
OGE communicates policy and regula-
tory changes. These men and women are




employees of the agencies and they
conduct the Federal ethics program on
site: giving advice and guidance on
matters of conflict of interest, financial

disclosure, standards of ethical conduct,

and post-employment restrictions;
educating employees about the statutes
and standards; assisting in individual
employee disciplinary actions and
implementing their agencies’ public
and confidential financial disclosure
systems.

GE sends out periodic memo-.
O randa, referred to as :

DAEOgrams, to these Desxg-
nated Agency Ethics Officials. These |
DAEOgrams are sent to inform agencies
about specific topics or to remind i
agencies of future events. OGE also |
sponsors a conference annually, and |
small training workshops throughout the
year, to discuss programs and problems
with agency ethics officials and their i
staffs. On a daily basis, OGE desk |
officers work with agencies and DAEOs.




Fourteen Principles of Ethical Conduct for

Federal Employees

(1) Public service is a public trust,
requiring employees to place loyalty to
the Constitution, the laws and ethical

_ principles above private gain.

(2) Employees shall not hold financial
interests that conflict with the conscien-
tious performance of duty.

(3) Employees shall not engage in

~ financial transactions using nonpublic
Government information or allow the
improper use of such information to
further any private interest.

(4) An employee shall not, except as
permitted by the Standards of Ethical
Conduct, solicit or accept any gift or
other item of monetary value from any
person or entity seeking official action
from, doing business with, or conducting
activities regulated by the employee’s
agency, or whose interests may be
substantially affected by the perfor-
mance or nonperformance of the
employee’s duties.

(5) Employees shall put forth honest
effort in the performance of their duties.

(6) Employees shall not knowingly
make unauthorized commitments or
promises of any kind purporting to bind
the Government.

(7) Employees shall not use public
office for private gain.

(8) Employees shall act impartially and
not give preferential treatment to any
private organization or individual.

(9) Employees shall protect and con-
serve Federal property and shall not use
it for other than authorized activities.

(10) Employees shall not engage in
outside employment or activities,
including seeking or negotiating for
employment, that conflict with official
Government duties and responsibilities.

(11) Employees shall disclose waste,
fraud, abuse, and corruption to appropri-
ate authorities.

(12) Employees shall satisfy in good
faith their obligations as citizens,
including all financial obligations,
especially those -- such as Federal,
State, or local taxes -- that are imposed
by law.

(13) Employees shall adhere to all laws
and regulations that provide equal
opportunity for all Americans regardless
of race, color, religion, sex, national
origin, age, or handicap.

(14) Employees shall endeavor to avoid
any actions creating the appearance that
they are violating the law or the ethical
standards set forth in the Standards of
Ethical Conduct. Whether particular
circumstances create an appearance that
the law or these standards have been
violated shall be determined from the
perspective of a reasonable person with
knowledge of the relevant facts.
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discount of $50 on a microwave oven offered
by the manufacturer to all members of the
CPSC employees’ association. Even though
the CPSC is currently conducting studies on
the safety of microwave ovens, the $50
discount is a standard offer that the
manufacturer has made broadly available
through a number of similar organizations to
large segments of the public.

Example 2: An Assistant Secretary may not
accept & local country club’s offer of
membership to all members of Department
Secretariats which includes a waiver of its
$5.000 membership initiation fee. Even though
the country club is not a prohibited source.
the offer discriminates in favor of higher
ranking officials.

Example 3: The administrative officer fora
district office of the Immigration and
Naturalization Service has signed an INS
order to purchase 50 boxes of photocopy
paper from a supplier whose literature
advertises that it will give a free briefcase to
anyone who purchases 50 or more boxes.
Because the paper was purchased with INS
funds. the administrative officer cannot keep
the briefcase which, if claimed and received.
is Government property.

(d) Awards and honorary degrees. (1)
An employee may accept gifts, other
than cash or an investment interest.
with an aggregate market value of $200
or less if such gifts are a bona fide
award or incident to a bona fide award
that is given for meritorious public
service or achievement by a person who
does not have interests that may be
substantially affected by the
performance or nonperformance of the
employee's official duties or by an
association or other organization the
majority of whose members do not have
such interests. Gifts with an aggregate
market value in excess of $200 and
awards of cash or investment interests
offered by such persons as awards or
incidents of awards that are given for
these purposes may be accepted upon a
written determination by an agency
ethics official that the award is made as
part of an established program of
recognition:

{i) Under which awards have been
made on a regular basis or which is
funded. wholly or in part. to ensure its
continuation on a regular basis: and

(ii) Under which selection of award
recipients is made pursuant to written
standards.

(2) An employee may accept an
honorary degree from an institution of
higher education as defined at 20 U.S.C.
1141(a) based on a written
determination by an agency ethics
official that the timing of the award of
the degree would not cause a reasonable
person to question the employee's
impartiality in a matter affecting the
institution. )

(3) An employee who may accept an
award or honorary degree pursuant to

paragraph (d}(1) or (2) of this section
may also accept meals and
entertainment given to him and to
members of his family at the event at
which the presentation takes place.

Example 1: Based on a determination by an
agency ethics official that the prize meets the
criteria set forth in § 2635.204(d}(1). an
employee of the National Institutes of Health
may accept the Nobel Prize for Medicine,
including the cash award which accompanies
the prize. even though the prize was
conferred on the basis of laboratcry work
performed at NIH.

Example 2: Prestigious University wishes to
give an honorary degree to the Secretary of
Labor. The Secretary may accept the
honorary degree only if an agency ethics
official determines in writing that the timing
of the award of the degree would not cause a
reasonable person to question the Secretary’s
impartiality in a matter affecting the
university.

Example 3: An ambassador selected by a
nonprofit organization as recipient of its
annual award for distinguished service in the
interest of world peace may, together with his
wife. and children, attend the awards
ceremony dinner and accept a crystal bowl
worth $200 presented during the ceremony.
However, where the organization has also
offered airline tickets for the ambassador and
his family to travel to the city where the
awards ceremony is to be held, the aggregate
value of the tickets and the crystal bowl
exceeds $200 and he may accept only upon a
written determination by the agency ethics
official that the award is made as part of an
established program of recognition.

{e) Gifts based on outside business or
employment relationships. An employee
may accept meals, lodgings.
transportation and other benefits:

(1) Resulting from the business or.
employment activities of an employee’s
spouse when it is clear that such
benefits have not been offered or
enhanced because of the employee’s
official position:

Example 1: A Department of Agriculture
employee whose husband is a computer
programmer employed by an Agriculture
Department contractor may attend the
company's annual retreat for all of its
employees and their families held at a resort
facility. However. under § 2635.502. the
employee may be disqualified from
performing official duties affecting her
husband's employer.

Example 2: Where the spouses of other
clerical personnel have not been invited, an
employee of the Defense Contract Audit
Agency whose wife is a clerical worker at a
defense contractor may not attend the
contractor's annual retreat in Hawaii for
corporate officers and members of the board
of directors. even though his wife received a
special invitation for herself and her spouse.

(2) Resulting from his outside business
or employment activities when it is clear
that such benefits have not been offered
or enhanced because of his official
status; or

Example 1: The members of an Army Corps
of Engineers environmental advisory
committee that meets 8 times per year are
special Government employees. A member
who has a consulting business may accept an
invitation to a $50 dinner from her corporate
client, an Army construction contractor.
unless. for example, the invitation was
extended in order to discuss the activities of
the committee.

(3) Customarily provided by a
prospective employer in connection with
bona fide employment discussions. If the
prospective employer has interests that
could be affected by performance or
nonperformance of the employee’s
duties, acceptance is permitted only if
the employee first has complied with the
disqualification requirements of subpart
F of this part applicable when seeking
employment.

Example 1: An employee of the Federal
Communications Commission with
responsibility for drafting regulations
affecting all cable television companies
wishes to apply for a job opening with a
cable television holding company. Once she
has properly disqualified herself from further
work on the regulations as required by
subpart F of this part. she may enter into
employment discussions with the company
and may accept the company's offer to pay
for her airfare. hotel and meals in connection
with an interview trip.

(4) For purposes of paragraphs (e](1)
through (3) of this section, emplovment
shall have the meaning set forth in
§ 2635.603{a}.

(f) Gifts from a political organization.
An employee who is exempt under 5
U.S.C. 7324(d) from the Hatch Act
prohibitions against active participation
in political management or political
campaigns may accept meals, lodgings.
transportation and other benefits,
including free attendance at events,
when provided. in connection with such
active participation, by a political
organization described in 26 u.s.C.
527(e). Any other employee. such as a
security officer, whose official duties
require him to accompany an exempt
employee to a political event may
accept meals, free attendance and
entertainment provided at the event by
such a political organization.

Example 1: The Secretary of the
Department of Health and Human Services is
exempt from the noted Hatch Act restrictions.
He may accept an airline ticket and hotel
accommodations furnished by the campaign
committee of a candidate for the United
States Senate in order to give a speech in
support of the candidate.

(8) Widely attended gatherings and
other events—(1) Speaking and similar
engagements. When an employee is
assigned to participate as a speaker or
panel participant or otherwise to present
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OFFICE OF GOVERNMENT ETHICS ~__Title Il of the Ethics Reform Act of which they pertain. We have nof
1989 amended title 5 of the U.S. Code to specifically discugseqd comments| that
S CFR Part 2635 add a new section 7353 which, in were either generally lzudatory|dy
RIN 3209-AA04 Iangunge virtua]ly identical to that generally critical, either of style|or
contained in section 101(d) of Executive substantive content, or that offerpd
Eryic o1 e oo e S e aaring oiesons o sggesohs
Employees of the Executive Branch and authorizes the Office of Mmeaning. In addition, we have no
AGENCY: Office of Government Ethics. Government Ethics to issue specifically discussed comments! that
ACTION: Final ruje. implementing regulations for the were plainly unreasonable or thas
executive branch. Subpart B of this exhibited a clear misunderstanding of
SUMMARY: The Office of Government regulation was thys Proposed as the the purpose or language of the proposed
thics is issuing a fina] rule which Office of Government Ethics' regulation or of Government Processes
establishes uniform standards of ethica] implementation of both 5 USC 7353 and in general. The following comments fali
conduct for officers and employees of e Executive order. Subpart C of the within these categories: Proposals'te
the executive branch of the Federal] rule, which concerng gifts between revise the regulations to include 4 list of
Government (hereinafter Government), employees, was proposed as the Office ethical obligations the Government
When effective in 180 days, part 2635 of Government Ethics’ implementation owes to individua] employees;
will supersede most of subparts A, B of the longstanding statutory prohibition recommendations to maka the same
and C of 5 CFR part 735 and agency against gifts to Superiors at 5 U.S.C, ethical standards applicable to

regulations thereunder, as well as5CFR 7351. Ag amended by the Ethicg Reform employees in all three branches of -
2635.101 of the Office of Government Act of 1989, 5 U.S.C. 7351 authorizes the Government; comments that pertain to

Ethics regulations. : Office of Government Ethics to issue ethics training requirements that are the

e final rule establisheg standards implementing regulations applicable to subject of other regulations; a suggestion
relating to the receipt of gifts, whether employees of the executive branch, to discuss the relationship betweer part
from prohibited sour ces, because of The proposed rule provided a 60-day 2635 and the ethical standards of the
official position, or between employees. comment Period and invited comments legal profession; and a recommendstion
It establishes standards for dealing with by agencies and the public. Timely to establish standards of “courtesy!" for
the employee's own and other financial  comments wer, € received from 1,068 - employees who deal with members| of
interests that conflict with an sources. After carefnlly considering al} the public.

employee's officia] duties. These include comments and making appropriate
disqualification requirements that apply modifications, the Office of Government dg:h:: (éolt;ier]z:)?tisnzfl:ds: f}? ;:éetlgat
when a matter to which the employee is  Ethics s Ppublishing this fina] rule after a rt esse Iy to a single agens
assigned affects g person with whom he consultation with the Department of ge ain otn ¥h °t fall ﬁifh'g S).y ’ at
or she is seeking employment. In Justice and the Office of Personne] . oim;en 8 tha ¢ ;’ lari f’;,’ thls ¢ eg|ory
addition to standards relating to use of  Management pursuant to section 201(a) mcln et;equefs S :’ canly the h
‘.ofﬁcia] position and ﬁme' Govemment of Executive Order 12674 of Apnl 12, app lCtai 101'; ° ce.r ain prowsxfom‘ilf:l | e
property and nonpublic information, it . 1989, as modifieq by E.O. 12731, and regula °?f.° vano;stt}{peslz (:i mi ’u?riyi
establishes specific standards for authorities contained in titles Iand IV of lnes.erv efg txcterts an °h‘l.’l’fuf’ esmen :xlalll
application to outside activities in which the Ethics in Government Act of 197, 8, xsltmg ot ts p ut??; zlg.;ivitlie: ?a s8 opsi Y
an employee may participate, including  Public Law 95521, October 26, 1978, ag n r(; ev?nmto ou sﬁ ble only 1o ynop; 1
draising and outside employment. = amended, 5 U.S.C. Appendix, and 5 0 3]8 atute ‘}l;ﬁ "E‘; € o ¥ln dia ‘ j‘
Fon CTIVE DATE: February 3, 1993, * “~ US.C. 7381(d)(1) an 7353(b)(1) as Aftairs and the pooureau of Indian |

i . Affairs and the Indian Health Service.'
FOR FURTHER INFORMATION CONTACT: ;ggﬁg Eg“t,h leofi};lg? gz?gnnbl:: gg'fllggg " The regulations in this new 5 CFR par't!

Leslie L. Wilcox, Office of Government ; 2635 apply to all executive branch ;
Ethics, telephone (202/FTS) §23-5757, Ia)saanxg?g? fﬁg}g::]le: :‘;,-g}f g&gfv’:s * personnel and, thus, contain provisiong
23-8325.

FAX (202/FTs) 5 an interpretation of 18 U.S.C, 20 are intended for broad application
SUPPLEMENTARY INFORMATION: * issued with the concurrence of the 'throughu‘:m the exectétivebbran?h. 'l;o tllxle
. . i extent they may need to be tailored to |
I Rulemaking History %&Tg{ EG):;:&;?‘I: gf&’;"} 2‘272?9};,? * the functions and activities of a given | ,
On July 23, 1501, the Office of Office of Government Ethics expects to  agency, § 2635.105 of this rule provides '
vernment Ethics (OGE) published for  jgsue separate regulations to interpret 18  authority for individua) agencies to isslu'F
comment a proposed rule to establish U.S.C. 207 and 209 and to provide supplemental regulations. We also havel
uniform standards of ethical conduct for waivers under 18 U.S.C, 208(b)(2). * not addressed recommendations whic}
all employees of the executive branch : information contained in the preamble
(56 FR 33778-33815). The proposed rule  IH. Summary of Comments accompanying the proposed rule made
was issued pursuant to section 201 of Of the 1,068 sets of comments timely clear could not be adopted because they
Executive Order 12674 of April 12, 1989,  submitted, 37 were from executive are contrary to underlying legal
as modified by E.O, 12731, which directs branch agencies (including 7 from authority. See, for instance, the
the Office of Government Ethicg to agency Inspectors General) and 1,031 discussion in the preamble of the
“establish a single, comprehensive, and were from organizationg and Proposed rule (56 FR 33779) of why the
clear set of eéxecutive-branch standardg individuals, Many commented on regulations do not cover enlisted
of conduct that sha]} be objective, several different sectiong of the members of the uniformed services. We
reasonable, and enforceable” and gives  proposed ruje. OGE has considered each have not specifically addressed
the Office of Government Ethicg comment submitted by each commenter comments that have been rendered
authority, with the concurrence of the and those determined to be significant inapplicable.by changes to the
Attorney General, to issue regulations are discussed below in the context of regulation which have been made for
interpreting 18 U.S.C. 207-209, * the particular subparts or sectiong to other reasons. And, lastly, we have not
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discussed recommendations for
additional examples unless. in our
opinion, the proposed example would be
helpful to illustrate a point in need of

clarification.
Subpart A-—General Provisions

Section 2635.101 Basic Obligation of
Plublic Service

| Because certain of the principles listed
in § 2635.101 are not further amplified in
the regulation, one individual observed
that the sentence, as proposed.
introducing that listing inaccurately
states that the general principles “form
e basis for the standards contained in

this part.” This sentence has been

evised to more accurately state that the
;eneral principles “apply to every
i'hmployee and many form the basis for
he standards contained in this part.”
ne agency recommended a
estructuring of § 2635.101(b) to make it
clear that the last sentence, as proposed.,
applies to all fourteen principles and not
just the fourteenth. In accordance with
is recommendation, the statement
irecting employees to apply the general
rinciples to conduct not otherwise
ddressed in the subpart has been
oved to the beginning of § 2635.101(b)
f this regulation. :
The three agencies that commented on
§ 2635.101(b)(6) agreed that an employee
ho acted without knowledge that those
actions exceeded his or her authority
should not be disciplined for violating
the ethical principle, as stated in
Executive Order 12674, that an employee
*“shall make no unauthorized

|commitments or promises of any kind
" |purporting to bind the Government.”

While two endorsed the proposed )
addition of a knowledge standard to the
restatement of that principle, one
expressed concern that, as an
evidentiary matter, § 2635.101(b)(6)
would require an agency to show that
the employee acted knowingly. The
Office of Government Ethics has not
changed this paragraph. Whatever
burden an explicit knowledge standard
may impose upon an agency seeking to
discipline an employee for a violation of .
this principle is more than compensated
for by the fairness it affords thousands
of employees who are called upon to
exercise discretion in applying complex
laws and regulations.

One agency suggested that the
principle at § 2635.101(b)(7) be
rephrased to include the prefatory
caveat, “Except as authorized or

permitted by law.” in order to ensure
that it is not interpreted to prohibit an

. employee's receipt of Federal salary and

benefits. That agency suggested that the
statement of the p.inciple be further

revised to prohibit empioyees’ use of
public office for private gain "of
themselves and others.” The Office of
Government Ethics has not made the

- revisions suggested. The prohibition

against use of public office for private
gain has been in effect and stated in
essentially the same terms since the
1960's with never a serious suggestion
that it prohibits an employee's receipt of
Federal salary or benefits. And

§ 2635.702 serves to clarify that the
principle is sufficiently broad to prohibit
an employee's use of public office for
the private gain of other persons.

Two agencies suggested that the
impartiality principle at § 2635.101(b)(8)
be qualified so that the obligation to act
impartially and not give preferential
treatment does not apply when
preferential treatment is required by
law, such as the statute according
veterans a preference when applying for
Federal employment. Because the
impartiality principle is further
amplified in subpart E of this regulation,
OGE did not adopt this suggestion.

Five agencies suggested changes to
§ 2635.101(b)(11), the principle requiring
disclosure of fraud, waste, abuse and
corruption. The recommendation by two
agencies to change “shall” to “should”
was not adopted. Section 2635.101(b)(11)
is a verbatim restatement of the
principle enunciated in the Executive
order and the recommended substitution
of precatory for mandatory language
would change the principle. The Office
of Government Ethics does not share
those agencies’ concern that the
principle will elicit frivolous reporting.
The Government's interest in curbing
waste, fraud, abuse and corruption is
better served by overreporting than by
underreporting, and the authorities to
whom such disclosures are to be made
can best determine the merits of
allegations and ensure that harm does
not result from any that are spurious.

The suggestion by two agencies to
specify agency Inspectors General as an
appropriate authority for reporting
required by § 2635.101(b)(11) was also
rejected. The Executive order requires
employees to report waste, fraud, abuse
and corruption to *'an” appropriate
authority. Adoption of this suggestion
might be viewed as limiting an
employee's reporting options. The Office
of Government Ethics also did not adopt
the recommendation by one agency to
revise § 2635.101(b)(11) to include
references to legal definitions of “fraud”
and “corruption.” Such references would
tend to suggest that an employee is
responsible for applying complex legal
principles in determining whether
improprieties should be reported. The

purpose of the principle is to elicit
disclosures of improprieties, and the
terms “waste" and "abuse"” are
sufficiently broad that an employee
should not hesitate to report activities or
conduct that he or she believes involve
fraud or corruption as those terms are
commonly used. The Office of
Government Ethics also rejected the
suggestion by one agency to expand
upon the statement of the ethical
principle at § 2635.101(b}(11) to state
that employees shall cooperate with
Inspectors General.

The Office of Government Ethics did
not adopt a suggestion by one agency
and one individual to delete
$8 2635.101(b)(12) and 2635.101(b)(13),
dealing respectively with just financial
obligations and adherence to equal
opportunity laws and regulations, on the
basis that agencies do not have
sufficient authority to enforce these
principles. Both principles are stated in
the Executive order. For example, while
agencies do not generaily have authority
to act as collection agents on behalf of
an employee’s creditors, they do have
authority to initiate disciplinary action
for failure to satisfy financial obligations
in good faith to the extent that such
action promotes the efficiency of the
service. Because it is beyond the scope
of the Executive order, we did not adopt
the suggestion by one agency to
augment the listing of prohibited bases
for discrimination at § 2635.101(b}(13) to
reflect Federal Personnel Manual
provisions prohibiting discrimination on

- the basis of politics or marital status.

The term “handicap” isusedinthe -
Executive-order. For this reason and for
reasons of consistency with other
statutes and regulations applicable
within the executive branch, OGE did
not adopt that agency’s other
recommendation to substitute the term
“digability” for the term “handicap.”
Of the three agencies that commented
on § 2635.101(b)(14). two specifically
endorsed addition of the reasonable
person test to the appearance principle
as it is stated in the Executive order.
While one agreed that appearances
should be judged from the “perspective
of a reasonable person with knowledge
of the relevant facts,” the third agency
was concerned that so judging
appearances would weaken the
principle, since the public may not have
knowledge of all relevant facts. The
Office of Government Ethics has
retained the reasonable person test as
set forth in the proposed regulations.
The test assumes that conduct will be
judged by a reasonable person having
knowledge of the relevant facts and
does not depend on the public's actual




35044

Federal Register / vol. 57, No. 153 / Friday,

I eaem——

August 7, 1992 / Rules and Regulationg

(b) After concurrence and co-
signature by the Office of Government
Ethics, the agency shall submit jig
supplemental agency regulations to the
Federal Register for publication and
codification at the expense of the
agency in title 5 of the Code of Federal
Regulations. Supplemental agency
regulations issued under this section are
effective only after concurrence and co-
signature by the Office of Government
Ethics and publication in the Federal
Register.

{c) This section applies to any
supplemental agency regulations or
amendments thereof issued under this
part. It does not apply to:

(1) A handbook or other issuance
intended merely as an explanation of
the standards contained in this part or
in supplemental agency regulations;

(2) An instruction or other issuance
the purpose of which is to:

{i) Delegate to an agency designee
authority to make any determination,
give any approval or take any other
action required or permitted by this part
or by supplementa] agency regulations;
or

(ii) Establish internal agency
procedures for documenting or
processing any determination, approval
or other action required or permitted by
this part or by supplemental agency
regulations, or for retaining any such
documentation; or

{3) Regulations or instructions that an
agency has authority, independent of
this part, to issue, such as regulations
implementing an agency's gift
acceptance statute, protecting categories
of nonpublic information or establishing
standards for use of Government
vehicles. Where the content of any such
regulations or instructions was included
in the agency's standards of conduct
regulations issued pursuant to Executive
Order 11222 and the Office of
Government Ethics concurs that they
need not be issued ag part of an
agency's supplemental agency
regulations, those regulations or
instructions may be pPromulgated
separately from the agency's
supplemental agency regulations.

§ 2635.106 Dlaclpllnary and corrective
action.

{a) Except as provided in § 2635.107, a
violation of this part or of supplementa]
agency regulations may be cause for
apprapriate corrective or disciplina
action to be taken under applicable
Governmentwide regulations or agency
procedures. Such action may be in
addition to any action or penalty
prescribed by law.

(b) It is the responsibility of the
employing agency to initiate appropriate

disciplinary or corrective action in
individual cages. However, corrective
action may be ordered or disciplinary
action recommended by the Director of
the Office of Government Ethics under
the procedures at part 2638 of this
chapter.

() A violation of this part or of
supplemental agency regulations, as
such, does not create any right or
benefit, substantive or procedural,
enforceable at law by any person
against the United States, jts agencies,
its officers or employees, ar any other
person. Thus, for example, an individual
who alleges that an employee has failed
to adhere to laws and regulations that
provide equal opportunity regardless of
race, color, religion, sex. national origin,
age, or handicap is required to follow
applicable statutory and regulatory
procedures, including those of the Equal
Employment Opportunity Commission,

§2635.107 Ethics advice.

(a) As required by §§ 2638.201 and
2638.202(b) of this chapter, each agency
has a designated agency ethics official
who. on the agency's behalf, is
responsible for coordinating and
managing the agency's ethics program,
as well as an alternate. The designated
agency ethics official hag authority
under § 2638.204 of thig chapter to
delegate certain responsibilities,
including that of providing ethics
counseling regarding the application of

is part, to one or more deputy ethics
officials, .

(b) Employees who have questions
about the application of this part or any
supplemental agency regulations to
particular situations should seek advice
from an agency ethics official.
Disciplinary action for violating this part
Or any supplemental agency regulations
will not be taken against an employee
who has engaged in conduct in good
faith reliance upon the advice of an
agency ethics official, provided that the
employee, in seeking such advice, has
made full disclosure of al relevant
circumstances. Where the employee’s
conduct violates a criminal statute,
reliance on the advice of an agency
ethics official cannot ensure that the
employee will not be prosecuted under
that statute. However, good faith
reliance on the advice of an agency
ethics official is a factor that may be
taken into account by the Department of
Justice in the selection of cases for
Prosecution. Disclosures made by an
employee to an agency ethics official are
not protected by an attorney-client
privilege. An agency ethics official is
required by 28 U.S.C. 535 to report any
information he receives relating to a

violation of the criminal code, ritle 18 of
the United States Code.

Subpart B—Gifts From Outside
Sources |

§ 2635.201 Overview. .

This subpart containg standards that
prohibit an employee from soliciting or
accepting any gift from a prohibited
Source or given because of the
employee's official position unless the
item is excluded from the definition of a
8ift or falls within one of the exceptions
set forth in this subpart.

§2635.202 General standardg, .

(@) General prohibitions. Except as
provided in this subpart, an employee
shall not, directly or indirectly, solicit or !
accept a gift:

(1) From a prohibited source; or

(2} Given because of the employee's
official position.

(b} Relationship to illegal gratuities
Statute. Unless accepted in violation of
paragraph (c)(1) of this section, a gift
accepted under the standards set forth
in this subpart shall not constitute an
illegal gratuity otherwise prohibited by
18 U.S.C. 201(c)(1)(B).

(c) Limitations on use of exceptions.
Notwithstanding any exception
provided in this subpart, other than
§ 2635.204(j), an employee shall not:

(1) Accept a gift in return for being
influenced in the performance of an
official act;

(2) Solicit or coerce the offering of a
gift;

(3) Accept gifts from the same or

ifferent sources on a basis so frequent
that a reasonable person would be led
to believe the employee is using his
public office for private gain;

Example 1: A purchasing agent for a
Veterans Administration hospital routinely
deals with representatives of pharmaceutical
manufacturers who provide information
about new company products. Because of his
crowded calendar, the purchasing agent has
offered to meet with manufacturer
repredentatives during his lunch hours
Tuesdays through Thursdays and the
representatives routinely arrive at the
employee's office bringing a sandwich and a
soft drink for the employee. Even though the
market value of each of the lunches is less
than $6 and the aggregate value from any one
manufacturer does not exceed the $50
aggregate limitation in § 2835.204{a) on de
minimis gifts of $20 or less, the practice of
accepting even these modest gifts on a
recwrring basis is improper,

(4) Accept a gift in violation of any
statute. Relevant statuteg applicable to
all employees include: :

(ij18U.S.C. 201(b). which prohibits &
public official from seeking, accepting,




Federal Register [ Vol. 57. No. 153"/ Friday. Auguét 7, 1992 / Rules and Régﬁléiians

35045

or agreeing to receive or accept anything
of value in return for being influenced in
the performance of an official act or for
being induced to take or omit to take
any action in violation of his official
duty. As used in 18 U.S.C. 201(b). the
term “public official” is broadly
construed and includes regular and
special Government employees as well
as all other Government officials:

(ii) 18 U.S.C. 209, which prohibits an
employee, other than a special
Government employee, from receiving
any salary or any contribution to or
supplementation of salary from any
source other than the United States as
compensation for services as a
Government employee. The statute
contains several specific exceptions to
this general prohibition. including an
exception for contributions made from
the treasury of a State, county, or
municipality: and

(iii} 41 U.S.C. 423(b}(2). which
prohibits a procurement official from
seeking. accepting, or agreeing to
receive any money, gratuity, or other
thing of value from any officer,
employee, representative, agent, or
consultant of @ competing contractor
during the conduct of a Federal agency
procurement. Implementing regulations.
including exceptions to the gift
prohibition, are contained in the Federal
Acquisition Regulation, 48 CFR 3.104.

{5) Accept vendor promotional
training contrary to applicable
regulations, policies or guidance relating
to the procurement of supplies and
services for the Government, except
pursuant to § 2635.204(1).

§ 2635.203 Definitions.

For purposes of this subpart, the
following definitions shall apply:

(a) Agency has the meaning set forth
in § 2635.102(a). However, for purposes
of this subpart, an executive
department, as defined in 5 U.S.C. 101,
may. by supplemental agency regulation,
designate as a separate agency any
component of that department which the
department determines exercises
distinct and separate functions.

{b) Gift includes any gratuity, favor.
discount. entertainment. hospitality,
loan. forbearance, or other item having
monetary value. It includes services as
well as gifts of training. transportation,
local travel, lodgings and meals,
whether provided in-kind, by purchase
of a ticket, payment in advance, or
reimbursement after the expense has
been incurred. It does not include:

(1) Modest items of food and
refreshments, such as soft drinks, coffee
and donuts, offered other than as part of
a meal;

(2) Greeting cards and items with little
intrinsic value, such as plaques,
certificates, and trophies. which are
intended solely for presentation:

{3) Loans from banks and other
financial institutions on terms generally
available to the public:

(4) Opportunities and benefits,
including favorable rates and
commercial discounts, available to the
public or to a class consisting of all
Government employees or all uniformed
military personnel, whether or not
restricted on the basis of geographic
considerations;

{5) Rewards and prizes given to
competitors in contests or events,
including random drawings, open to the
public unless the employee’s entry into
the contest or event is required as part
of his official duties:

(6) Pension and other benefits
resulting from continued participation in
an employee welfare and benefits plan
maintained by a former employer;

(7) Anything which is paid for by the
Government or secured by the -
Government under Government
contract;

Note: Some airlines encourage those
purchasing tickets to join programs that
award free flights and other benefits to
frequent fliers. Any such benefit earned on
the basis of Government-financed travel
belongs to the agency rather than to the
employee and may be accepted only insofar
as provided under 41 CFR 301-1.6(b).

(8) Any gift accepted by the
Government under specific statutory
authority, including:

(i) Travel, subsistence, and related
expenses accepted by an agency under
the authority of 31 U.S.C. 1353 in
connection with an employee’s
attendance at a meeting or similar
function relating to his official duties
which takes place away from his duty
station. The agency's acceptance must
be in accordance with the implementing
regulations at 41 CFR part 304-1; and

(ii) Other gifts provided in-kind which
have been accepted by an agency under
its agency gift acceptance statute; or

(9) Anything for which market value is
paid by the employee. -

(c) Market value means the retail cost
the employee would incur to purchase
the gift. An employee who cannot
ascertain the market value of a gift may
estimate its market value by reference
to the retail cost of similar items of like
quality. The market value of a gift ofa
ticket entitling the holder to food,
refreshments, entertainment, or any
other benefit shall be the face value of
the ticket.

Example 1: An employee who has been
given an acrylic paperweight embedded with

the corporate logo of a prohibited source may
determine its market value based on her
observation that a comparable acrylic
paperweight. not embedded with a logo.
generally selis for about $20.

Example 2: A prohibited source has offered
an employee a ticketto a charitabie event
consisting of a cocktail reception to be
followed by an evening of chamber music.
Even though the food. refreshments. and
entertainment provided at the event may be
worth only $20, the market value of the ticket
is its $250 face value.

(d) Prohibited source means any
person who:

(1) Is seeking official action by the
employee's agency:

(2) Does business or seeks to do
business with the employee’s agency:

(3) Conducts activities regulated by
the employee’s agency:

(4) Has interests that may be
substantially affected by performance or
nonperformance of the employee’s
official duties: or

(5) Is an organization a majority of
whose members are described in
paragraphs (d) (1) through (4) of this
section.

(e) A gift is solicited or accepted
because of the employee's official
position if it is from a person other than
an employee and would not have been
solicited. offered, or given had the
employee not held his position as a
Federal employee.

Note: Gifts between employees are subject
to the limitations set forth in subpart C of this
part.

Example 1: Where free season tickets are
offered by an opera guild to all members of
the Cabinet. the gift is offered because of
their official positions.

(f) A gift which is solicited or
accepted indirectly includes a gift:

(1) Given with the employee’s
knowledge and acquiescence to his
parent, sibling, spouse. child. or
dependent relative because of that
person's relationship to the employee. or

(2) Given to any other person,
including any charitable organization.
on the basis of designation,
recommendation. or other specification
by the employee. except as permitted for
the disposition of perishable items by
§ 2635.205(a)(2) or for payments made to
charitable organizations in lieu of
honoraria under § 2636.204 of this
chapter.

Example 1: An employee who must decline
a gift of a personal computer pursuant to this
subpart may not suggest that the gift be given
instead to one of five charitable
organizations whose names are provided by
the employee.

() Vendor promotional training
means training provided by any person
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for the purpose of Promoting its
or services. It does not include training

§ 2635.204 Exceptions.

The prohibitions set forth in
§ 2635.202(a) do not apply to a gift
accepted under the circumstances
described in Paragraphs (a) through (1)
of this section and a. gift accepted in
accordance with gne of those
paragraphs will not be deemed to
violate the principles set forth in
$ 2635.101(b). Even though acceptance of

€xceptions contained i paragraphs (a)
through (1) of thig section, it is never
inappropriate and frequently Prudent for
an employee to decline a gift offered by
a prohibited source or because of hjs
official position,

(a) Gifts of $20 or less. An employee
may accept unsolicited gifts having an
aggregate market valye of $20 or less per
occasion, provided that the aggregate
market valye of individual 8ifts received

of this paragraph shall not exceed $50 in

) ds, or
certificateg of deposit. Where the market
value of a gift or the aggregate market
value of gifts offered On any single
occasion exceeds $2q, the employee may

aggregate value of tangible items offereq
on a single occasion exceeds $20, the

Example 1: An employee of the Securities
and Excha{zge. Commission and his spouse

regulated entity to a Broadway play, tickets

to which have a face value of $30 egch, The

aggregate market value of the gifts offered on
is singl -

évent or presentation. The employee may not
accept the gift of the evening of
entertainment. He ang his spouse may attend
the play only if he Pays the full $50 valye of
the two tickets.

Example 2: An employee of the Defenge

book about the history of cartography with 4
The employee may
accept the map or the book, but not both,
since the aggregate value of thege two
tangible items exceeds $20,

isa DLA contractor. For purposes of applying
the yearly $50 limitation on 8ifts of $20 or lesg
from any one person, the four gifts mygt be

personal relationship.
Example 4: Under the author; tyof 31US.C.
1333 for agencies to accept payments from

contractor's gift. Under the procurement
integrity Provisions at 41 U.S.C. 423, she is a
“procurement official” for that contract and,
except ag specifically permitted by the

at48 CFR 3.104 contains ap exception for
gifts with a market value of 810 or Jegg,

(b) Gifts based on a personaj
relationship. An employee may accept a
8ift given under circumstances which
make it clear that the 8ift is motivated

employee. Relevant factors in maki
such a determinatiog include the history
of the relationship and whether the
family member or friend personally pays
for the gift,

Example 1: An employee of the Federal
Deposit Insurance Corporation hag been

dating a secretary empioyed by a member
bank. For Secretary’s Week, the bank has

theater. Even though the ticketg were: initially
purchased by the member bank, they were

Example 2: Three partrers in a law firm
that handles corporate mergers have invited
an employee of the Federal Trade
Commission to join them in g golf tournament
at a private club at the firm's expense. The
entry fee is $3500 per foursome. The employee
cannot accept the gift of one-quarter of the
entry fee even though he and the three

partners’ gift.

(c) Discounts angd similar benefits, In
addition to thoge Opportunities and
benefits excluded from the definition of
a gift by § 2835.203(b)(4), an employee
may accept:

{1) Reduced membership or other fees
for participation in organization
activities offered to all Government
employees or 3] uniformed military
personnel by professjona] organizationgs
if the only restrictions on membership
relate to professional qualifications; and

(2) Opportunities and benefitg,
including favorable rates and
commercial discounts not precluded by
paragraph (c)(3) of thjs section;

(i) Offered to members of a group or
class in which membership ig unrelated
to Government employment; '

(i} Offered to members of an
Organization, such as ag employees’
association or agency credit union, in
which membership is rejated to
Government employment if the same
offer is broadly availabje to large
Segments of the public through
organizations of simjlar size; or

(iii) Offered by a person who is not a
prohibited source to any group or class
that is not defined in a manner that
Specifically discriminates among
Government empioyees on the basis of

basis that favors those of higher rank or
rate of pay; provided, however, that
(3) An employee may not accept for
personal use any benefit to which the
Government ig entitled as the regy]t of
an expenditure of Government fundsg,

Example 1: An employee of the Consumer
Product Safety Commission may accept a
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discount of $50 on a microwave oven offered
by the manufacturer to all members of the
CPSC employees’ association. Even though
the CPSC is currently conducting studies on
the safety of microwave ovens, the $50
discount is a standard offer that the
manufacturer has made broadly available
through a number of similar organizations to
large segments of the public.

Example 2: An Assistant Secretary may not
accept & local country club’s offer of
membership to all members of Department
Secretariats which includes a waiver of its
$5.000 membership initiation fee. Even though
the country club is not a prohibited source.
the offer discriminates in favor of higher
ranking officials.

Example 3: The administrative officer fora
district office of the Immigration and
Naturalization Service has signed an INS
order to purchase 50 boxes of photocopy
paper from a supplier whose literature
advertises that it will give a free briefcase to
anyone who purchases 50 or more boxes.
Because the paper was purchased with INS
funds. the administrative officer cannot keep
the briefcase which, if claimed and received.
is Government property.

(d) Awards and honorary degrees. (1)
An employee may accept gifts, other
than cash or an investment interest.
with an aggregate market value of $200
or less if such gifts are a bona fide
award or incident to a bona fide award
that is given for meritorious public
service or achievement by a person who
does not have interests that may be
substantially affected by the
performance or nonperformance of the
employee's official duties or by an
association or other organization the
majority of whose members do not have
such interests. Gifts with an aggregate
market value in excess of $200 and
awards of cash or investment interests
offered by such persons as awards or
incidents of awards that are given for
these purposes may be accepted upon a
written determination by an agency
ethics official that the award is made as
part of an established program of
recognition:

{i) Under which awards have been
made on a regular basis or which is
funded. wholly or in part. to ensure its
continuation on a regular basis: and

(ii) Under which selection of award
recipients is made pursuant to written
standards.

(2) An employee may accept an
honorary degree from an institution of
higher education as defined at 20 U.S.C.
1141(a) based on a written
determination by an agency ethics
official that the timing of the award of
the degree would not cause a reasonable
person to question the employee's
impartiality in a matter affecting the
institution. )

(3) An employee who may accept an
award or honorary degree pursuant to

paragraph (d}(1) or (2) of this section
may also accept meals and
entertainment given to him and to
members of his family at the event at
which the presentation takes place.

Example 1: Based on a determination by an
agency ethics official that the prize meets the
criteria set forth in § 2635.204(d}(1). an
employee of the National Institutes of Health
may accept the Nobel Prize for Medicine,
including the cash award which accompanies
the prize. even though the prize was
conferred on the basis of laboratcry work
performed at NIH.

Example 2: Prestigious University wishes to
give an honorary degree to the Secretary of
Labor. The Secretary may accept the
honorary degree only if an agency ethics
official determines in writing that the timing
of the award of the degree would not cause a
reasonable person to question the Secretary’s
impartiality in a matter affecting the
university.

Example 3: An ambassador selected by a
nonprofit organization as recipient of its
annual award for distinguished service in the
interest of world peace may, together with his
wife. and children, attend the awards
ceremony dinner and accept a crystal bowl
worth $200 presented during the ceremony.
However, where the organization has also
offered airline tickets for the ambassador and
his family to travel to the city where the
awards ceremony is to be held, the aggregate
value of the tickets and the crystal bowl
exceeds $200 and he may accept only upon a
written determination by the agency ethics
official that the award is made as part of an
established program of recognition.

{e) Gifts based on outside business or
employment relationships. An employee
may accept meals, lodgings.
transportation and other benefits:

(1) Resulting from the business or.
employment activities of an employee’s
spouse when it is clear that such
benefits have not been offered or
enhanced because of the employee’s
official position:

Example 1: A Department of Agriculture
employee whose husband is a computer
programmer employed by an Agriculture
Department contractor may attend the
company's annual retreat for all of its
employees and their families held at a resort
facility. However. under § 2635.502. the
employee may be disqualified from
performing official duties affecting her
husband's employer.

Example 2: Where the spouses of other
clerical personnel have not been invited, an
employee of the Defense Contract Audit
Agency whose wife is a clerical worker at a
defense contractor may not attend the
contractor's annual retreat in Hawaii for
corporate officers and members of the board
of directors. even though his wife received a
special invitation for herself and her spouse.

(2) Resulting from his outside business
or employment activities when it is clear
that such benefits have not been offered
or enhanced because of his official
status; or

Example 1: The members of an Army Corps
of Engineers environmental advisory
committee that meets 8 times per year are
special Government employees. A member
who has a consulting business may accept an
invitation to a $50 dinner from her corporate
client, an Army construction contractor.
unless. for example, the invitation was
extended in order to discuss the activities of
the committee.

(3) Customarily provided by a
prospective employer in connection with
bona fide employment discussions. If the
prospective employer has interests that
could be affected by performance or
nonperformance of the employee’s
duties, acceptance is permitted only if
the employee first has complied with the
disqualification requirements of subpart
F of this part applicable when seeking
employment.

Example 1: An employee of the Federal
Communications Commission with
responsibility for drafting regulations
affecting all cable television companies
wishes to apply for a job opening with a
cable television holding company. Once she
has properly disqualified herself from further
work on the regulations as required by
subpart F of this part. she may enter into
employment discussions with the company
and may accept the company's offer to pay
for her airfare. hotel and meals in connection
with an interview trip.

(4) For purposes of paragraphs (e](1)
through (3) of this section, emplovment
shall have the meaning set forth in
§ 2635.603{a}.

(f) Gifts from a political organization.
An employee who is exempt under 5
U.S.C. 7324(d) from the Hatch Act
prohibitions against active participation
in political management or political
campaigns may accept meals, lodgings.
transportation and other benefits,
including free attendance at events,
when provided. in connection with such
active participation, by a political
organization described in 26 u.s.C.
527(e). Any other employee. such as a
security officer, whose official duties
require him to accompany an exempt
employee to a political event may
accept meals, free attendance and
entertainment provided at the event by
such a political organization.

Example 1: The Secretary of the
Department of Health and Human Services is
exempt from the noted Hatch Act restrictions.
He may accept an airline ticket and hotel
accommodations furnished by the campaign
committee of a candidate for the United
States Senate in order to give a speech in
support of the candidate.

(8) Widely attended gatherings and
other events—(1) Speaking and similar
engagements. When an employee is
assigned to participate as a speaker or
panel participant or otherwise to present
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the course of a breakfast. luncheon,
dinner or other meeting or event
provided:

(1) The market value in the foreign
area of the food. refreshments or
entertainment provided at the meeting
or event, as converted to U.S. dollars, .
does not exceed the per diem rate for
the foreign area specified in the u.s.
Department of State’s Maximum Per
Diem Allowances for Foreign Areas, Per
Diem Supplement Section 925 to the
Standardized Regulations (GC.FA)
available from the Superintendent of
Documents, U.S. Government Printing
Office. Washington, DC 20402.

(2) There is participation in the
meeting or event by non-U.S. citizens or
by representatives of foreign
governments or other foreign entities;.

(3) Attendance at the meeting or event
is part of the employee’s official duties
to obtain information, disseminate
information. promote the export of U.5.
goods and services, represent the United
States or otherwise further programs or
operations of the agency or the U.S.
mission in the foreign area: and

(4) The gift of meals, refreshments or
entertainment is from a person other
than a foreign government as defined in
5 U.S.C. 7342(a)(2).

Example 1: A number of local businessmen
in a developing country are anxious fora U.S.
company to locate a manufacturing facility in
their province. An official of the Overseas
Privete Investment Corporation may
accompany the visiting vice president of the
U.S. company to a dinner meeting hosted by
the businessmen at & province restaurant
where the market value of the food and
refreshments does not exceed the per diem
rate for that country.

(5) Gifts to the President or Vice
President. Because of considerations
relating to the conduct of their offices.
including those of protocol and
etiguette, the President or the Vice
President may accept any gift on his
own behalf or on behalf of any family
member, provided that such acceptance
does not violate § 2635.202(c) (1) or (2).
18 U.S.C. 201(b] or 201(c)(3)}. or the
Constitution of the United States.

(k) Gifts authorized by supplemental
agency regulation. An employee may
accept any gift the acceptance of which
is specifically authorized by a
supplemental agency regulation.

(1) Gifts accepted under specific
statutory authority. The prohibitions on
acceptance of gifts from outside sources
contained in this subpart do not apply to
any item, receipt of which is specifically
authorized by statute. Gifts which may
be received by an employee under the
authority of specific statutes include. but
are not limited to:

(1) Free attendance, course or meeting
materials. transportation. lodgings. food
and refreshments or reimbursements
therefor incident to training or meetings
when accepted by the employee under
the authority of 5 U.S.C. 4111 from an
organization with, tax-exempt status
under 26 U.S.C. 501(c)(3) or from a
person to whom the prohibitions in 18
U.S.C. 209 do not apply. The employee’s
acceptance must be approved by the
agency in accordance with § 410.701
through § 410.706 of this title: or

Note: 26 U.S.C. 501{c)(3) is authority for
tax-exempt treatment of a limited class of
nonprofit organizations. including those
organized and operated for charitable.
religious or educational purposes. Many
nonprofit organizations are not exempt from
taxation under this section.

{2) Gifts from a foreign government or
international or multinational
organization, or its representative, when
accepted by the employee under the
authority of the Foreign Gifts and
Decorations Act, 5 U.S.C.7342. As a
condition of acceptance. an employee
must comply with requirements imposed
by the agency's regulations or
procedures implementing that Act.

§ 2635.205 Proper disposition of
prohibited gifts.

{a) An employee who has received a
gift that cannot be accepted under this
subpart shall, unless the gift is accepted
by an agency acting under specific
statutory authority: .

(1) Return any tangible item to the
donor or pay the donor its market value.
An employee who cannot ascertain the
actual market value of an item may
estimate its market value by reference
to the retail cost of similar items of like
quality. See § 2635.203(c).

Example 1: To avoid public embarrassment
to the seminar sponsor. an employee of the
National Park Service did not decline a
barometer worth $200 given at the conclusion
of his speech on Federal lands policy. The
employee must either return the barometer or
promptly reimburse the sponsor $200.

(2) When it is not practical to return a
tangible item because it is perishable.
the item may. at the discretion of the
empioyee’s supervisor or an agency
ethics official. be given to an
appropriate charity, shared within the
recipient's office, or destroyed.

Example 1: With approval by the
recipient’s supervisor, a floral arrangement
sent by a disability claimantto a helpful
employee of the Social Security
Administration may be placed in the office’s
reception area.

(3) For any entertainment, favor,
service. benefit or other intangible.
reimburse the donor the market value.
Subsequent reciprocation by the

employee does not constitute
reimbursement.

Example 1: A Department of Defense
employee wishes to attend a charitable event
to which he has been offered a $300 ticket by
a prohibited source. Although his attendanze
is not in the interest of the agency under
§ 2635.204(g). he may attend if he reimburses
the donor the $300 face value of the ticket.

(4) Dispose of gifts from foreign
governments or international
organizations in accordance with 41
CFR part 10149, and dispose of
materials received in conjunction with
official travel in accordance with 41
CFR 101-25.103.

(b) An agency may authorize
disposition or return of gifts at
Government expense. Employees may
use penalty mail to forward
reimbursements required or permitted
by this section.

{c) An employee who, on his own
initiative. promptly complies with the
requirements of this section will not be
deemed to have improperly accepted an
unsolicited gift. An employee who
promptly consults his agency ethics
official to determine whether
acceptance of an unsolicited gift is
proper and who, upon the advice of the
ethics official, returns the gift or
otherwise disposes of the gift in
accordance with this section, will be
considered to have complied with the
requirements of this section on his own
initiative.

Subpart C—Gifts Between Employees

§ 2635.301 Overview.

This subpart contains standards that
prohibit an employee from giving.
donating to, or soliciting contributions
for. a gift to an official superior and from
accepting a gift from an employee
receiving less pay than himself, unless
the item is excluded from the definition
of a gift or falls within one of the
exceptions set forth in this subpart.

§ 2635.302 General standards.

(a) Gifts to superiors. Except as
provided in this subpart. an employee
may not:

(1) Directly or indirectly. give a gift to
or make a donation toward a gift for an
official superior: or

(2) Solicit a contribution from another
employee for a gift to either his own or
the other employee's official superior.

(b) Gifts from employees receiving
less pay. Except as provided in this
subpart, an employee may not, directly
or indirectly, accept a gift from an
employee receiving less pay than
himself unless:
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receiving less pay than himself has
contributed.

Example 1: To mark the occasion of his
retirement, members of the immediate staff of
the Under Secretary of the Army would like
to give him a party and provide him with a
gift certificate. They may distribute an
announcement of the party and include a
nominal amount for a retirement gift in the
fee for the party.

Example 2: The General Counsel of the
National Endowment for the Arts may not
collect contributions for a Christmas gift for
the Chairman. Christmas occurs annually and
is not an occasion of personal significance.

Example 3: Subordinates may not take up a
collection for a gift to an official superior on
the occasion of the superior’'s swearing in or
promotion to a higher grade position within
the supervisory chain of that organization.
These are not events that mark the -
termination of the subordinate-official
superior relationship, nor are they events of
personal significance within the meaning of
§ 2635.304(b). However, subordinates may
take up a collection and employees may
contribute $3 each to buy refreshments to be
consumed by everyone in the immediate
office to mark either such occasion.

Example 4: Subordinates may each
contribute a nominal amount to a fund to give
a gift to an official superior upon the occasion
of that superior’s transfer or promotion to a
position outside the organization.

Example 5: An Assistant Secretary at the
Department of the Interior is getting married.
His secretary has decided that a microwave
oven would be a nice gift from his staff and
has informed each of the Assistant
Secretary’s subordinates that they should
contribute 85 for the gift. Her method of
collection is improper. Although she may
recommend a $5 contribution, the
recommendation must be coupled with g
statement that the employee whose
contribution is solicited is free to contribute
less or nothing at all.

Subpart D—Contlicting Financial
interests

§ 2635.401 Overview.

This subpart contains two provigsions
relating to financial interests, Oneis a
disqualification requirement and the
other is a prohibition on acquiring or
continuing to hold specific financial
interests. An employee may acquire or
hold any financial interest not
prohibited by § 2635.403,
Notwithstanding that his acquisition or
holding of a particular interest is proper.
an employee is prohibited in accordance
with § 2635.402 of this subpart from
participating in an official capacity in
any particular matter in which. to his
knowledge. he or any person whose
interests are imputed to him has a
financial interest, if the particular matter
will have a direct and predictable effect
on that interest.

§ 2635.402 Disquaiitying financial
interests.

() Statutory prokibition. An
employee is prohibited by criminal
statute, 18 U.S.C. 208(a), from
participating personally and
substantially in an official capacity in
any particular matter in which, to his
knowledge. he or any person whose
interests are imputed to him under this
statute has a financial interest, if the
particular matter will have a direct and
predictable effect on that interest.

Note: Standards applicable when seeking
non-Federal employment are contained in
subpart F of this part and. if followed, will
ensure that an employee does not violate 18
U.S.C. 208(a) or this section when he is
negotiating for or has an arrangement
concerning future employment. In all other
cases where the employee's participation
would violate 18 U.S.C. 208(a), an employee
shall disqualify himself from participation in
the matter in accordance with paragraph (c)
of this section or obtain a waiver, as
described in paragraph (d) of this section.

(b) Definitions. For purposes of this
section, the following definitions shall
apply: .

(1) Direct and predictable effect. (i) A
particular matter will have a direct
effect on a financial interest if there is a
close causal link between any decision
or action to be taken in the matter and
any expected effect of the matter on the
financial interest. An effect may be
direct even though it does not occur
immediately. A particular matter will
not have a direct effect on a financial
interest. however, if the chain of
Causation is attenuated or is contingent
upon the occurrence of events that are
speculative or that are independent of,
and unrelated to, the matter. A
particular matter that has an effect on a
financial interest only as a consequence
of its effects on the general economy
does not have a direct effect within the
meaning of this subpart.

(ii) A particular matter will have a
predictable effect if there is a real, as
opposed to a speculative possibility that
the matter will affect the financial
interest. It is not necessary, however,
that the magnitude of the gain or loss be
known, and the dollar amount of the
gain or loss is immaterial.

Note: If a particular matter involves a
specific party or parties. generally the matter
will at most only have a direct and
predictable effect. for purposes of this
subpart. on a financial interest of the
employee in or with a party. such as the
employee’s interest by virtue of owning stock.
There may, however, be some situations in
which, under the above standards, a
particular matter will have g direct and
predictable effect on an employee’s financial
interests in or with a nonparty. For example.
if a party is a corporation. & varticular matter

may also have a direct and pred.ctable efflect
on an employee’s financial interests through
ownership of stock in an affiliate, parent, or
subsidiary of that party. Similarly, the
disposition of a protest against the award of
a contract to a particular company may also
have a direct and predictable effect on an
employee’s financial interest in another
company listed as a subcontractoer in the
proposal of one of the competing offerors.

Example 1: An employee of the National
Library of Medicine at the National Institutes
of Health has just been asked to serve on the
technical evaluation panel to review
proposals for a new library computer searclh
system. DEF Computer Corporatiun. a closell_v
held company in which he and his wife own a
majority of the stock, has submitted a
proposal. Because award of the systems )
contract to DEF or to any other offeror will |’
have a direct and predictable effect on both
his and his wifes financial interests, the
employee cannot participate on the technica
evaluation team unless his disqualification
has been waived.

£xample 2: Upon assignment tc the
technical evaluation panel. the employee in
the preceding example finds that DEF
Computer Corporation has not submitted a
proposal. Rather, LMN Corp.. with which DE
competes for private sector business, is one
of the six offerors. The employee is not
disqualified from serving on the technical
evaluation panel. Any effect on the
employee’s financial interests as a result of
the agency's decision to award or not award
the systems contract to LMN would be at
most indirect and speculative.

—

Ty —

(2} Imputed interests. For purposes of |

18 U.S.C. 208(a) and this subpart. the
financial interests of the following
persons will serve to disqualify an
employee to the same extent as if they
were the employee's own interests:

(i) The employee's spouse; !

(ii) The employee's minor child:

(iii) The employee's general partner:

{iv}) An organization or entity which
the employee serves as officer. director,
trustee, general partner or employee:

and |

{v) A person with whom the emplovee
is negotiating for or has an arrangement
concerning prospective employment.
{Employees who are seeking other
employment should refer to and comply
with the standards in subpart F of this
part).

Exampie 1: An employee of the Department
of Education serves without compensiition on
the board of directars of Kinder World. Inc. a
norprofit corporation that engages in 30od
works. Even though her personal finaricial
interests will not be affected, the employee
must disqualify herself from participating in
the review of a grant application submitted
by Kinder World. Award or denial of the
grant will affect the financial interests of
Kinder World and its financial interests are
imputed to her as a meruber of its board of
directors.
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|Example 2: The spouse of an employee of
the Food and Drug Administration has
obtained a position with a well established
bnomedxcal research company. The company
has developed an artificial limb for which it
is seeking FDA approval and the employee
would ordinarily be asked to participate in
the FDA's review and approval process. The
spouse is a salaried employee of the company
and has no direct ownership interest in the
company Nor does she have an indirect
ownership interest, as would be the case, for
example, if she were participating in a
pension plan that held stock in the company.
Her position with the company is such that
the granting or withholding of FDA approval
wiiil not have a direct and predictable effect
on her salary or on her continued
ernployment with the company. Since the
FDA appmval process will not affect his
spouse’s financial interests, the employee is
not disqualified under § 2635.402 from
participating in that process. Nevertheless,
the financial interests of the spouse’s
employer may be disqualifying under the
impartiality principle, as implemented at
$!2635.502.

*{3) Particular matter. The term
particular matter encompasses only
matlers that involve deliberation,
decmon. or action that is focused upon
'the interests of specific persons, or a
discrete and identifiable class of
persons. Such a matter is covered by
this subpart even if it does not involve
formal parties and may include
governmental action such as legislation
or policy-making that is narrowly
focused on the interests of such a
discrete and identifiable class of
persons. The term particular matter,
however, does not extend to the
consideration or adoption of broad
policy options that are directed to the
interests of a large and diverse group of
persons. The particular matters covered
by this subpart include a judicial or
other proceeding, application, request
f?r a ruling or other determination,

contract. claim, controversy, charge,
accusation or arrest.

| Example 1: The Internal Revenue Service's
amendment of its regulations to change the
manner in which depreciation is calculated is
not a particular matter, nor is the Social
S'ecurity Administration's consideration of
hanges to its appeal procedures for
disability claimants.

. Example 2: Consideration by the Interstate
}ommerce Commission of regulations

establishing safety standards for trucks on
interstate highways involves a particular
atter.

(4) Personal and substantial. To
articipate personally means to
articipate directly. It includes the direct
nd active supervision of the
articipation of a subordinate in the
atter. To participate substantially
eans that the employee’s involvement

ip of significance to the matter.

Participation may be substantial even
though it is not determinative of the
outcome of a particular matter.
However, it requires more than official
responsibility, knowledge, perfunctory
involvement, or involvement on an
administrative or peripheral issue. A
finding of substantiality should be based
not only on the effort devoted to a
matter, but also on the importance of the
effort. While a series of peripheral
involvements may be insubstantial, the
single act of approving or participating
in a critical step may be substantial.
Personal and substantial participation
may occur when, for example, an
employee participates through decision.
approval, disapproval, recommendation,
investigation or the rendering of advice
in a particular matter.

(c) Disqualification. Unless the
employee is authorized to participate in
the particular matter by virtue of a
waiver described in paragraph (d) of
this section or because the interest has
been divested in accordance with
paragraph (e) of this section, an
employee shall disqualify himself from
participating in a particular matter in
which, to his knowledge, he or a person
whose interests are imputed to him has
a financial interest, if the particular
matter will have a direct and
predictable effect on that interest.
Disqualification is accomplished by not
participating in the particular matter.

(1) Notification. An employee who
becomes aware of the need to disqualify
himself from participation in a particular
matter to which he has been assigned
should notify the person responsible for
his assignment. An employee who is
responsible for his own assignment
should take whatever steps are
necessary to ensure that he does not
participate in the matter from which he
is disqualified. Appropriate oral or
written notification of the employee’s
disqualification may be made to
coworkers by the employee or a
supervisor 1o ensure that the employee
is not involved in a matter from which
he is disqualified.

(2) Documentation. An employee need
not file a written disqualification
statement unless he is required by part
2634 of this chapter to file written
evidence of compliance with an ethics
agreement with the Office of
Government Ethics or is asked by an
agency ethics official or the person
responsible for his assignment to file a
written disqualification statement.
However, an employee may elect to
create a record of his actions by
providing written notice to a supervisor
or other appropriate official.

Example 1: An Assistant Secretary of the
Department of the Interior owns recreational

property that borders on }and which is being
considered for annexation to a national park.
Annexation would directly and predictably
increase the value of her vacation property
and, thus, she is disqualified from
participating in any way in the Department's
deliberations or decisions regarding the
annexation. Because she is responsible for
determining which matters she will work on.,
she may accomplish her disqualification
merely by ensuring that she does not
partictpate in the matter. Because of the level
of her position, however, the Assistant
Secretary might be wise to establish a record
that she has acted properly by providing a
written disqualification statement to an
official superior and by providing written
notification of the disqualification to
subordinates to ensure that they do not raise
or discuss with her any issues related to the
annexation.

(d) Waiver of disqualification. An
employee who would otherwise be
disqualified by 18 U.S.C. 208(a) may be
permitted to participate in a particular
matter where the otherwise
disqualifying financial interest is the
subject of a regulatory or individual
waiver described in this paragraph, or
results from certain Indian birthrights as
described in 18 U.S.C. 208(b)(4).

(1) Regulatory waivers. Under 18
U.S.C. 208(b)(2), regulatory waivers of

general applicability may be issued by
the Office of Government Ethics based
on its determination that particular
interests are too remote or too
inconsequential to affect the integrity of
the services of the employees to whom
the waivers apply. Pending issuance of
superseding regulatory waivers under
this authority, agency regulatory
waivers issued under 18 U.S.C. 208(b)(2)
as in effect prior to November 30, 1989
continue to apply.

{2) Individual waivers. An individual
waiver enabling the employee to
participate in one or more particular
matters may be issued under 18 U.S.C.
208(b)(1) if, in advance of the
employee’s participation:

(i) The employee:

(A) Advises the Government official
responsible for the employee's
appointment {or other Government
official to whom authority to issue such
a waiver for the employee has been
delegated) about the nature and
circumstances of the particular matter or
matters; and

{B) Makes full disclosure to such
official of the nature and extent of the
disqualifying financial interest; and

(ii) Such official determines, in
writing, that the employee's financial
interest in the particular matter or
matters is not so substantial as to be
deemed likely to affect the integrity of
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the services which the Government may
expect from such employee.

(3) Federal advisory committee
member waivers. An individual waiver
may be issued under 18 U.S.C. 208(b)(3)
to a special Government employee
serving on, or under consideration for
appointmert to, an advisory committee
within the meaning of the Federal
Advisory Committee Act if the
Government offigial responsible for the
employee's appointment (or other
Government official to whom authority
to issue such a waiver for the employee
has been delegated):

(i) Reviews the financial disclosure
report filed by the special Government
employee pursuant to the Ethics in
Government Act of 1978; and )

(ii) Certifies in writing that the need
for the individual's services outweighs
the potential for a conflict of interest
created by the otherwise disqualifying
financial interest.

(4) Consultation and notification
regarding waivers. When practicable,
an officiat is required to consult formally
or informally with the Office of ‘
Government Ethics prior to granting a
waiver referred to in paragraph (d)(2) or
{3) of this section. A copy of each such
waiver is to be forwarded to the
Director of the Office of Government
Ethics.

(e) Divestiture of a disqualifying
financial interest. Upon sale or other
divestiture of the asset or other interest
that causes his disqualification from
participation in a particular matter, 18
U.S.C. 208(a) and paragraph (c) of this
8ection will no longer prohibit the
employee's participation in the matter.

(1) Voluntary divestiture. An
employee who would otherwise be
disqualified from participation in a
particular matter may voluntarily sell or
otherwise divest himself of the interest
that causes the disqualification,

(2) Directed divestiture. An employee
may be required to sell or otherwise
divest himself of the disqualifying
financial interest if his continued
holding of that interest ig prohibited by
statute or by agency supplemental
regulation issued in accordance with
§ 2635.403(a). or if the agency
determines in accordance with
§ 2635.403(b) that a substantial conflict
exists between the financia] interest and
the employee's duties or
accomplishment of the agency's mission.

(3) Eligibility for special tax
freatment. An employee who is directed
to divest an interest may be eligible to
defer the tax consequences of
divestiture under subpart J of part 2634
of this chapter. An employee who
divests before obtaining a certificate of

divestiture will not be eligible for this
special tax treatment.

() Official duties that give rise to
botential conflicts. Where an
employee's official duties create a
substantial likelihood that the employee
may be assigned to a particular matter
from which he is disqualified, the
employee should advise his supervisor
or other person responsible for his
assignments of that potential so that
conflicting assignments can be avoided,
consistent with the agency's needs.

§ 2635.403 Prohibited financia} interests,

An employee shall not acquire or hold
any financial interest that he is
prohibited from acquiring or holding by
statute, by agency regulation issued in
accordance with paragraph (a) of this
section or by reason of an agency
determination of substantial conflict
under paragraph (b) of this section.

Note: There is no statute of
Governmentwide applicability prohibiting
employees from holding or acquiring any
financial interest. Statutory restrictions. if
any. are contained in agency statutes which,
in some cases, may be implemented by
agency regulations issued independent of this
part. :

(a) Agency regulation prohibjiting
certain financial interests. An agency
may, by supplemental agency regulation,
prohibit or restrict the acquisition or
holding of a financial interest or a class
of financial interests by agency
employees. or any category of agency
employees, and the spouses and minor
children of those emplovees, based on
the agency's determination that the
acquisition or holding of such financial
interests would cause a reasonable
person to guestion the impartiality and
objectivity with which agency programs
are administered. Where the agency
restricts or prohibits the holding of
certain financial interests by its
employees’ spouses or minor children,
any such prohibition or restriction shall
be based on a determination that there
is a direct and appropriate nexus
between the prohibition or restriction as
applied to spouses and minor children
and the efficiency of the service,

Note: Any prohibition on acquiring or
holding a specific financial interest contained
in an agency regulation. instruction or other
issuance in effect prior to the effective date of
this part shall, for employees of that agency,
constitute a prohibited financial interest for
Purposes of this paragraph for one year after
the effective date of thig part or until
issuance of an agency supplemental
regulation, whichever occurs first,

(b) Agency determination of
substantial conflict. An agency may
prohibit or restrict an individual
employee from acquiring or holding a

financial interest or a class of financial
interests based upon the agency |
designee's determination that the
holding of such interest or interests will:

(1) Require the employee's ,'
disqualification from matters so central|
or critical to the performance of his i
official duties that the employee’s ability
to perform the duties of his position |
would be materially impaired: or !

{2) Adversely affect the efficient i
accomplishment of the agency's mission|
because another employee cannot be
readily assigned to perform work from
which the employee would be
disqualified by reason of the financial
interest.

Example 1: An Air Force employee who
owns stock in a major aircraft engine
manufacturer is being considered for
promotion to a position that involves
responsibility for development of a new
fighter airplane. If the agency determined that
engineering and other decisions abott the Air
Force's requirements for the fighter would
direcily and predictably affect his financial
interests, the employee could not, by virtue of
18 U.S.C. 208(a}, perform these significant
duties of the position while retaining his
stock in the company. The agency can require
the employee to sell his stock as a condition
of being selected for the position rather than
allowing him to disqualify himself in
particular matters.

(c) Definition of financial interest. For
purposes of this section:

(1) Except as provided in paragraph
{c)(2} of this section, the term financial
interest is limited to financial interests
that are owned by the employee or by
the employee's spouse or minor
children. However, the term is not
limited to only those financial interests
that would be disqualifying under 18
U.S.C. 208(a) and § 2635.402. The term
includes any current or contingent
ownership, equity, or security interest in
real or personal property or a business
and may include an indebtedness or
compensated employment relationship.
It thus includes, for example, interests in
the nature of stocks, bonds, partnership
interests, fee and leasehold interests,
mineral and other property rights, deeds
of trust, and liens, and extends to any
right to purchase or acquire any such
interest, such as a stock option or
commodity future. It does not include a
future interest created by someone ather
than the employee, his spouse, or
dependent child or any right as a
beneficiary of an estate that has not
been settled.

Example 1: A regulatory agency has
concluded that ownership by its employees of
stock in entities regulated by the agency
would significantly diminish public
confidence in the agency's performance of its
regulatory functions and thereby interfere

|
I
|
|
:
i
|
|
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less than that for GS-9, step 1 of the
General Schedule:

(ii) A position, within a White House
operating unit, that is designated as not
normally subject to change as a result of
a Presidential transition:

(iii) A position within the uniformed
services; or

(iv) A position in which a member of
the foreign service is serving that does
not require advice and consent of the
Senate.

Example 1: A career Department of Justice
employee who is detailed to a policy-making
position in the White House Office that is
ordinarily filled by a noncareer employee is
not & Presidential appointee to a full-time
noncareer position.

Exampie 2: A Department of Energy
employee appointed under § 213.3301 of this
title to a Schedule C position is appointed by
the agency and, thus, isnot a Presidential
appointee to a full-time noncareer position.

§ 2635.805 Service as 'an expert witness.

{a) Restriction. An employee shall not
serve. other than on behalf of the United
States. as an expert witness, with or
without compensation, in any
proceeding before a court or agency of
the United States in which the United
States is a party or has a direct and
substantial interest, unless the
employee's participation is authorized
by the agency under paragraph (c) of
this section. Except as provided in
paragraph (b} of this section, this
restriction shall apply to a special
Government employee only if he has
participated as an employee or special
Government employee in the particular
proceeding or in the particular matter
that is the subject of the proceeding.

(b) Additional restriction applicable
to certain special Government
employees. (1) In addition to the
restriction described in paragraph (a) of
this section. a special Government
employee described in paragraph (b)(2)
of this section shall not serve, other than
on behalf of the United States, as an
expert witness, with or without
compensation, in any proceeding before
a court or agency of the United States in
which his employing agency is a party
or has a direct and substantial interest,
_unless the employee’s participation is
authonized by the agency under
paragraph (c] of this section.

(2) The restriction in paragraph (b)(1)
of this section shall apply to a special
Government employee who: s

(i) Is appointed by the President:

{i1) Serves on a commission
established by statute; or

(iii) Has served or is expected to serve
for more than 60 days in a period of 365
consecutive days.

(c) Authorization to serve as an expert
witness. Provided that the employee’s

testimony will not resuit in
compensation for an appearance in
violation of § 2636.201 of this chapter or
violate any of the principles or
standards set forth in this part.
authorization to provide expert witness
service otherwise prohibited by
paragraphs (a) and (b} of this section
may be given by the designated agency
ethics official of the agency in which the
employee serves when:

(1) After consultation with the agency
representing the Government in the
proceeding or. if the Government is not
a party, with the Department of Justice
and the agency with the most direct and
substantial interest in the matter, the
designated agency ethics official
determines that the employee’s service
as an expert witness is in the interest of
the Government; or

(2) The designated agency ethics
official determines that the subject
matter of the testimony does not relate
to the employee's official duties within
the meaning of § 2635.807(a)(2)(i).

(d) Nothing in this section prohibits an

" employee from serving as a fact witness

when subpoenaed by an appropriate
authority.

§2635.806 Participation in professional
associations. [Reserved]

§2635.807 Teaching, speaking and
writing. .

(a) Compensation for teaching,
speaking or writing. Except as permitted
by paragraph (a)(3) of the section, an
employee, including & special
Government employee, shall not receive

compensation from any source other

than the Government for teaching,
speaking or writing that relates to the
employee's official duties.

(1) Relationship to other limitations
on receipt of compensation. The
compensation prohibition contained in
this section is in addition to any other
limitation on receipt of compensation
set forth in this chapter, including:

(i) The honorarium prohibition on
receipt of compensation for an
appearance, speech or article, which is
implemented in §§ 2636.201 through
2636.205 of this chapter:

{ii) The requirement contained in
§ 2636.307 of this chapter that covered
noncareer employees obtain advance
authorization before engaging in
teaching for compensation: and ‘

(iii) The prohibitions and limitations
in § 2635.804 and in § 2636.304 of this
chapter on receipt of outside earned
income applicable to certain
Presidential appointees and to other
covered noncareer employees.

Example 1. A personnel specialist
employed by the Department of Labor has

been asked by the publisher of a magazine to
write an article on his hobby of collecting
arrowheads. Even though the subject matter
is unrelated to his official duties, he may not
accept the publisher’s offer of $200 for the
article. Because the compensation offered is
for an article. its receipt would violate the
honorarium prohibition contained in

§§ 2636.201 through 2636.205 of this chapter.

(2) Definitions. For purposes of this
paragraph:

(i) Teaching, speaking or writing
relates to the employee's official duties
if:

(A) The activity is undertaken as part
of the employee's official duties;

(B) The circumstances indicate that
the invitation to engage in the activity
was extended to the employee primarily
because of his official position rather
than his expertise on the particular
subject matter; o

(C) The invitation to engage in the
activity or the offer of compensation for
the activity was extended to the
employee, directly or indirectly, by a
person who has interests that may be
affected substantially by performance or
nonperformance of the employee’s
official duties;

(D) The information conveyed through
the activity draws substantially on ideas
or official data that are nonpublic
information as defined in § 2635.703(b):
or

(E}) Except as provided in paragraph
(a)(2)(i)(E)(4) of this section, the subject
of the activity deals in significant part
with: ,

{1) Any matter to which the employee
presently is assigned or to which the
‘employee had been assigned during the
previous one-year period;

(2) Any ongoing or announced policy,
program or operation of the agency: or

{3) In the case of a noncareer
employee as defined in § 2636.303(a) of
this chapter. the general subject matter
area, industry, or economic sector
primarily affected by the programs and
operations of his agency.

{4) The restrictions in paragraphs
(a)(2)(i)(E) (2) and (3) of this section do
not apply to a special Government
employee. The restriction in paragraph
(a)(2)(I)(E)(2) of this section applies only
during the current appointment ofa
special Government employee; except
that if the special Government employee
has not served or is not expected to
serve for more than 60 days during the
first year or any subsequent one year
period of that appointment, the
restriction applies only to particular
matters involving specific parties in
which the special Government employee
has participated or is participating

.- personally and substantially.
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with the accomplishment of its mission. In its
supplemental agency regulations, the agency
may prohibit its employees from acquiring or
continuing to hold stock in regulated entities.
Example 2: An agency that insures bank
deposits may. by supplemental agency
regulation. prohibit its employees who are
bank examiners from obtaining loans from
banks they examine. Examination of a
member bank could have no effect on an
employee’s fixed obligation to repay a loan
from that bank and, thus, would not affect an
employee's financial interests so ag to require
i i 402.

(2) The term financial interest
includes service, with or without
Compensation, as an officer, director,
trustee, general partner or employee of
any person, including a nonprofit entity,
whose financial interests are imputed to
the employee under $ 2635.402(b)(2)(iii)
or (iv}.

8. Because its costs are
Federal policies regarding grazing permits,
the Foundation routinely comments on al]
proposed rules 8overning use of Federal
grasslands issued by the Bureau of Land
Management. BLM may require an employee
to resign his uncompensated position as Vice
President of the Foundation as a condition of
his promotion to a policy-level position
within the Bureau rather than allowing him to
rely on disqualification in particular cases.

{d) Recsonable period to divest or
terminate. Whenever an agency directs
divestiture of a financial interest under
paragraph (a) or (b} of this section, the
employee shall be given a reasonabie
period of time, considering the nature of
his particular duties and the nature and
marketability of the interest, within
which to comply with the agency's
direction. Except in cases of unusual
hardship, as determined by the agency,
a reasonable period shall not exceed 90
'days from the date divestiture is first
directed. However, ag long as the
employee continues to hold the financial
interest, he remains subject to any
restrictions imposed by this subpart.

(e) Eligibility for special tax
treatment. An employee required to sel]
or otherwise divest a financial interest
may be eligible to defer the tax
consequences of divestiture under
subpart ] of part 2634 of this chapter.

Subpart E—lmpartiallty in Performing
dficial Duties
2635.501 Overview.

(a) This subpart containg two
rovisions intended to ensure that an

The statutory prohibition also extends to an
employee’s participation in a particular
matter in which, to his knowledge, an
organization in which
as officer. director, trustee. general partner or
employee,
has an arrangement concerning prospective
employment has a financial interest. Where
the employee's participation in a particylar
matter would affect any one of thege
financial interests, the standards set forth in
subparts D or F of this
statutory waiver, as described respectively in
§§ 2635.402(d) and

may not be used to authorize an employee's
participation in any such matter. Where the
employee complies with all terms of the
waiver, the
will be deemed to constitute a determination
that the interest of the Government in the
employee's participation outweighs the
concern that a reasonable person may
question the integrity of agency programs and
operations.

employee takes appropriate steps to
avoid an appearance of loss of
impartiality in the performance of hig
official duties. Under § 2635.502. unless
he receives prior authorization, an
employee should not participate in a
particular matter involving specific
parties which he knows is likely to
affect the financial interests of a
member of his household, or in which he
knows a person with whom he has a
covered relationship is or represents a
party. if he determines that a reasonable
person with knowledge of the relevant
facts would question his impartiality in
the matter. An employee who is
concerned that other circumstances
would raise a question regarding his
impartiality should use the process
described in § 2635.502 to determine
“whether he should or should not
participate in a particular matter.

(b) Under § 2635.503, an employee
who has received an extraordinary
severance or other payment from a
former employer prior to entering
Government service is subject, in the
absence of a waiver, to a two-year
period of disqualification from
participation in particular matters in
which that former employer is or
represents a party.

Note: Questions regarding impartiality
necessarily arise when an employee's official
duties impact upon the employee’s own
financial interests or those of certain other
persons, such as the employee's spouse or
minor child. An employee is prohibited by
criminal statute, 18 U.S.C. 208(a). from
participating personally and substantially in
an official capacity in any particular matter
in which, to his knowiedge, he, his spouse,
general partner or minor child has a financial
interest, if the particular matter will have g
direct and predictable effect on that interest.

§2635.502 Personal and business
relationships.

(a) Consideration of appearances b 35
the employee. Where an employee
knows that a particular matter invalving
specific parties is likely to have a direct
and predictable effect on the financial
interest of a member ot his household.
or knows that a person with whom he
has a covered relationship is or
represents a party to such matter, and
where the employee determines that the
circumstances would cause a
reasonable person with knowledge of
the relevant facts to question his
impartiality in the matter. the employee
should not participate in the matter
unless he has informed the agency
designee of the appearance problem and
received authorization from the agency
designee in accordance with paragraph
{d) of this section.

(1) In considering whether a
relationship would cause a reasonable
person to question his impartiality, an
employee may seek the assistance of his
supervisor, an agency ethics official or
the agency designee.

{2) An employee who is concerned
that circumstances other than those
specifically described in this section
would raise a question regarding his
impartiality should use the process
described in this section to determine
whether he should or should not
Participate in a particular matter.

(b} Definitions. For purposes of thig
section:

(1) An employee has a covered
relationship with:

(i) A person, other than a prospective
employer described in § 2635.603(c),
with whom the employee has or seeks a
business, contractual or other financial
relationship that involves other than a
routine consumer transaction;

Note: An employee who is seeking
employment within the meaning of § 2635.603
shall comply with subpart F of this part
rather than with this section.

the employee is serving

or with whom he is negotiating or

(ii) A person who is a member of the
employee's household, or who isa
relative with whom the employee has a
close personal relationship;

(iii) A person for whom the
employee's spouse, parent or dependent
child is, to the empioyee’s knowiedge,
serving or seeking to serve as an officer.
director, trustee, general partner, agent.
attorney, consultant, contractor or
employee;

{iv) Any person for whom the
employee has, within the last year,
served as officer, director, trustee,
general partner. agent, attorney,
consultant, contractor or employee; or

part apply arnd only a
2635.605(a), will enable

e employee to participate in that matter.
he authorization procedures in § 2635.502(d)

granting of a statutory waiver
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Introduction

his pamphlet provides a
I ~ brief overview of the
rules of ethical conduct
that all employees should know
and follow in order to recog-
nize “ethics” questions when
they come up and avoid
problems before they occur.
The pamphlet covers only the
highlights of these rules which
are called “ethics” rules. It
answers everyday questions
and provides examples of
common situations that
employees face. It does not
describe each specific rule of
conduct or cover unusual
circumstances. If you have a
question that is not answered
here, you should discuss it with
your supervisor or with an
ethics official at your agency.
Public service is a public trust.
As Federal employees, each of
us must always place loyalty to
high ethical standards above
private gain. Understanding
and observing ethics rules is an
essential element in fulfilling
that trust.

ST o FDIETET

Stephen D. Potts
Director
February 1995
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Gifts from

Outside
Sources

How do I know when I may
not accept a gift?

ith some exceptions
mentioned later, you
may not ask for or

accept a gift from anyone who
is giving the gift to you because
of your Government job. Ask
yourself if the gift would have
been offered if you were not
working for the Government.

If the answer is no, then the gift
is being offered because of
your Government position and
you cannot accept it.

Also, you may not ask for or
accept a gift from people or
organizations who do business
with, or seek to do business
with your agency, who seek
some official action by your
agency, or who have activities
regulated by your agency. Gifts

from these people or groups are

prohibited whether or not you
deal with them when doing
your job. You must also turn
down a gift from someone who
has interests that may be
significantly affected by you
when you are doing your job.

What ab()ut accepting a cup
of coffee?

A cup of coffee is alright. It is
such a modest refreshment that
it is not considered a gift. So

you may accept it without
worrying about who is giving it
or why. Other
inexpensive food
and refreshment
items such as
donuts or
soda may
also be
accepted.
There are some other items as
well that are not considered
gifts, such as greeting cards and
bank loans at commercial rates.
But remember that the defini-
tion of a gift is very broad.
Generally, anything that has
monetary value is considered a
gift. So if you have a question
about a gift, ask your ethics
official.

N

May I accept a lunch?

It depends. Meals are gifts. If
the person who wants to pay for
your lunch is regulated by, does
business with, or seeks official
action by your agency, or is
affected by the job you do, or if
the meal is offered because of
your position, then the rule on
gifts applies. However, you
may be able to accept a lunch
or other meal
under an excep-
tion for gifts
valued at




you may not go to lunch too
many times as the guest of the
same person because there is a
$50 per year limit on gifts from
any one source. One other thing
to remember: if you are a
procurement official, you may
not accept a lunch or any other
gift from a competing contractor
that is worth more than $10.

Can the $20 exception be used
for any stuff other than lunch?

Yes, but no cash! The $20
exception may be used to accept
any gift that is not worth more
than $20. A pocket calculator,
for example, could cost from $5
to $100 or more. So you have to
be sure that the value of the gift is
not greater than $20.

There are some other things you
should keep in mind before you
use the $20 exception. The rule
allows you to accept gifts worth
$20 or less on a single
occasion. That means if
several gifts are given at
the same time, their
total value cannot
exceed $20. Again
remember, there is a $50
per year limit on gifts from the
same source.

There are other exceptions that
would allow you to accept gifts,
that would otherwise be prohib-
ited, such as the “friends and
family” exception for gifts based
on personal reiationships. Other

examples are special discounts
available through your agency
credit union and gifts that result
from an outside job when they
are not given because of your
Government position. All of the
exceptions are subject to certain
limits and some have conditions
that must be met. Before using
an exception, the best course to
follow is to ask your ethics
official about it. Your ethics
official can also tell you how you
may properly dispose of a gift
that you have received but are
not allowed to keep.

Some Things That May Be
‘Accepted e

"B815 that is given 16 i by~
- _.a person whose licensg s
application he has

processed.

* Janine may accept a tennis
racket from her brother on
her birthday even though he
works for a company that
does business with her
agency, as long as he,

not his company, paid for
the gift. e

'* Louise may accept two $8
tickets to a craft show that
are offered to her by a
‘company that has applied to
her agency for a grant.




Gifts
Between
Employees

What about gifts to the boss?

ith a few exceptions,
the general rule is
that you cannot give,

make a donation to, or ask for
contributions for, a gift to your
official superior. An official
superior includes your immedi-
ate boss and anyone above your
boss in the chain of command
in your agency. Also, an
employee cannot accept a gift
from another employee who
earns less pay, uniess the
person giving the gift is not a
subordinate and the gift is
based on a strictly personal
relationship.

When can I give my boss a
gift?

There are certain
circumstances in

which gift giving is
permitted. For

example, you

may give your

boss a gift on

an occasion J
when gifts

are tradition-

ally given or

exchanged such

as a birthday. At those

times gifts valued at $10 or less
- but not cash - are permitted.

You may contribute a nominal
amount for or bring food that
will be shared in the office
among several employees
including your boss. You can
also invite your boss to your
home for a meal or a party. If
your boss invites you to his or
her home, you can take the
same type of gift for your boss
that you would normally take to
anyone else’s home for a
similar occasion.

You may also give your boss a
gift on a special, infrequent
occasion of personal signifi-
cance such as marriage, illness,
birth or adoption. And you may
give your boss a gift on an
occasion that ends your
employee-boss relationship,
such as retirement, resignation
or transfer.

For these special, infrequent
occasions employees are also
allowed to ask for contributions
of nominal amounts frorn
fellow employees on a strictly
voluntary basis for a group gift.

And remember that gift giving
is strictly up to you. A boss
may never pressure you to give
a gift or contribute to a group
gift.

<
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Conflicting
Financial
Interests

Suppose I don’t own any
shares of stock. Do I still
have to think about financial
conflicts of interest?

“ou might. A federal
criminal law says that

" you cannot take official
action in your job on matters
that will have an effect on
your own personal financial
interests. Stock in a company
that would
be affected
by your
job is
only one
example of
something
that could give you such an
interest. For instance, you
could not act on something that
would enable you personally to
share in some grant or contract
issued by the Government
because you would have a
financial interest in those
matters.

You also must be concerned
about the financial interests of
your spouse, your minor
children, and certain outside
organizations like those that
employ you. You shouid be
concerned if anything you are
asked to work on would affect
them. If you are an officer or
director in an outside organiza-
tion, you may not act on a

. |
particular matter that would !

affect that organization. If you
think you do have a conflict, .
you should discuss it with your
supervisor or your ethics |

official. i
|




impartiality
in Performing
Official Duties

People talk about “improper
appearances” and “a lack of
impartiality.” What exactly do
they mean?

hink of it as a question of
Tfaimess. Suppose you

went to a baseball game
and you found out that the umpire
was the uncle of a player on one
of the teams. Most people would
say that the umpire should not
work that game because there
would be a strong appearance
that he might not make the calls
fairly and impartially.

A similar rule applies to you
when you are doing your job. You
should not act on a matter if a
reasonable person who knew the
circumstances of the situation
could legitimately question your
fairness. For example, your
fairness might reasonably be
questioned if you were to work
on a project that could directly
benefit a relative. The rule lists a
number of such “covered
relationships” with people and

organizations that could pose
a question of an “improper
appearance.”

If you have a situation that you
think might raise such a concern,
then you should talk to an ethics
official at your agency. He or she
will be able to tell you whether or
not there is an appearance
problem and give you advice on
how to deal with it,

“Some Situations
" Where Fairness May
Be Questmned

"_Marvm s handlmg of a
onsumer complaint that. has
een submitted to his g agency
”[hts_brother-m-law would” -
at;s"e'a questzon ‘about his

, Aﬁer 20 Years with the

~'same company, Pam accepts
ajob with the Government. =
~For one year, she should ,
.consider whether her fairness
‘would be questioned if she
“Were 10 act on matters that
speczﬁcally involve her

: former employer N B

-,,' Roy s workmg onan .
investigation of a company
“that is being represented .
by his brother would raise
@.question about his

mtpartzalzty SR




Seeking
Other
Employment

Suppose I’m looking for a
part-time job to earn more
money. Is there any problem
with this?

o, but there are rules
that may apply to you
if you are looking for a

job whether it is on a part-time
basis or whether you are
looking to leave the Govern-
ment for a full-time position.

First, you need to know
whether the person or company
that you are thinking about
working for could be affected
by projects and other matters
you work on for the Govern-
ment. If the prospective
employer could not be affected
by the Government project,
then the rules do not apply. If
the project could affect your

prospective employer, then you
may need to stop working on |
that project. I
Another thing to keep in mind | ‘
is that these rules may apply to:

you sooner than you think. !
Depending on the circum- 5
stances and who the prospective'
employer is, even sendmg out a

the requirement that you avoid I',
working on any project that ||
could affect that prospective |,
employer.

Talk with an ethics official
before you look for a job, !
whether full or part-time. He | |
or she can advise you about the
rules on seeking employment.
If you are thinking of looking | |
for a part-time job, your ethics| |
official can also tell you |
whether or not your agency | |
has specific rules that apply
to certain kinds of outside |
employment or that require
you to obtain permission
before you take a
part-time job. The |
ethics official can also 'll
tell you about those "
things you will not be |
able to do for your

new employer.
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Misuse of
Position

Suppose a friend asks me

to help her with a complaint
that she made to my agency
about a problem that she is
having with a finance com-
pany. Isit alright if I get
the consumer affairs office
to act more quickly on

her problem?

T he rule says that you
cannot use your position
with the Government for
your own personal gain or for
the benefit of others. This
includes family, friends,
neighbors or others. In this
case, you would be using the
access'you have to the con-
sumer affairs office because of
your Government job to obtain
special treatment for your
friend. You may also be
violating a criminal law if you
act as a spokesperson on behalf
of your friend to your agency.
But you could find out if there
is anyone who routinely takes
calls from the public about the
status.of their complaints and
provide that information to
your friend.

At lunch some of my co-
workers were talking about
developing some specifica-
tions for a project that my
agency will soon be puttmg
out for bids. A friend of mine

|

|
works for a company that is
in the business and it might!
help him if he knew about |
what’s coming along. Is it \
alright to tell him about the \
project without discussing .
the specifications? \

That depends on whether the
project itself is public informa-
tion. You cannot use (or allo
someone else to use) non- pub ic
information to benefit yoursel
or some other person. If
information about the project
has not been made known to !
public and is not authorized to
be made known upon request
then it is nonpublic mformauoh
and cannot be disclosed. It | |
makes no difference that you ||
heard about it at the lunch tablé
and not as a result of your | | |
official duties. If the fact that |
the agency is going to pursue |
the project is public, you can
certainly make sure your friend
knows when the agency I ,
publishes or makes avallable !

information about the pI'O_]CCt '.

May I use the photocopler‘at
work to make copies of a flyer
for a bake sale at my child’s
school?

No. The rule says that you |

must conserve and protect I

Government property and that

13
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you cannot use Government
property or allow its use other
than for authorized purposes. It
makes no difference whether you
gain personally or whether the
group you are helping is non-
profit. You may not use the
photocopying machine, or any
other Government property,
including supplies, computers,
telephones, mail, records or
Government vehicles for pur-
poses other than doing your job.

Suppose my boss asks me to
help him do some work con-
nected with some outside
groups he belongs to. If I have
free time during the day, is that
something that I may do?

Official time at work is to be
used for the performance of
official duties. So the answer is
no, uniess there is some other
specific authority which allows
you to use your
time at work for
other purposes.

Some Things That Cannot
Be Done with Govern-
ment Time, Information
and Resources

* Karen may not keep her
personal directory of
addresses of family and
friends on her ‘computer at
work.

* Ken cannot tell his friend
to sell his stock in a
company that Ken knows is
under investigation by his

agency.

« Joyce, who works as a
_real estate broker in the

, ‘,?evenmg and on weekends,
“imay not make or take calls

at her Government office to
or from potential real estate
clients.

* Ahmad cannot use
agency letterhead for a
letter of recommendation
Jor his brother-in-law for a
Jjob with an office
supply company.




Outside
Activities

What:about activities off the
job, on my own time?

and who you do it for. The

rule says that you cannot
engage in outside employment
or any outside activity if it
conflicts with the official duties
of your Government job. There
could be a conflict because of a
law or agency regulation or
because doing the outside
activity would disqualify you
from performing a significant
amount of your Government
duties. Also, you should check
with your agency ethics official
to see whether or not you need
agency approval before you
engage in an outside activity.

It depends on what you do

Suppose I teach the course on
beginner swimming in the
physical education depart-
ment at the community
college. Is that alright?

B, There are restrictions
that apply to outside
teaching, speaking

and writing.
Generally, if the

your official
duties, the rule is
that you cannot be
paid for it. However,

even if the course does
relate to your work, there is an
exception for teaching a course

in the regular program of | ll
certain educational institutions
that would allow you to teach
the community college course.
If your Government job
requires you to deal with the
community college or in any
way affects the college’s .
financial interests, you should
check with your ethics official
first before you accept the |
teaching position.

What about fundraising?

There are rules that apply to
fundraising as a private ',
individual. Basically you can |
engage in private fundraxsm'g |
outside the workplace as long
as you do not ask for a contn- -
bution from a subordinate or [
from someone who is regulated
by, does business with, or see
official action by your agency,
or has interests that may be
substantially affected by yo
when you do your job. Also,
you cannot use your title,
position, or authority, or
Government time or equipment
to further the fundraising effort
And you must avoid any actlon
that would violate any of the
other conduct rules.
Fundraising in your official
capacity is highly restricted by
other laws and rules so you!
should always ask your ethics
official first before engagmlg in
that activity. |

-




Restrictions
on Former
Employees

Suppose I take a job in the
private sector. Am I subject
to any rules after I leave the
Government?

here is a Federal law
known as the post-
employment law that
applies to all former employees
after they leave the Govern-
ment. This law does not
prohibit you from working for
any particular employer. It
may, however, restrict the kinds
of things that you do for that
employer depending on what
you worked on or were
responsible for
when you were
with the Govern-
ment. Some additional
rules apply to high
level officials and
procurement
officials.

The ethics official of your
former Government agency is
available to answer any specific
questions that might come up in
your new employment and you
should contact him or her in
order to be sure that you
perform the duties of your new
employment in a lawful

manner. Itis a good idea to ask
about these rules when you are
asking about seeking employ-
ment. You will want to know if

you are permitted to do the
work your prospective new
employer wants you to do
before you take that job.
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! Some Thingk That Can and ,

l', ~Can’t Be Done off the‘Job » |
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" | Gifts from

!' QOutside
' Sources

rule that limits acceptance of

gifts by Federal employees.
Now that I work for the Govern-
ment, will this rule prevent me
from accepting the gifts I’'m used
to receiving?

Iunderstand that there is a

That depends, but most of the gifts
you’ve been accepting probably are
not covered by the rule and your
right to accept them will not be
affected.

What is the rule on accepting
gifts?

The rule on acceptance of gifts from
outside sources prohibits you, as a
Federal employee, from accepting
gifts from persons or organizations
that --

* Seek action by your agency;

* Do business or seek to do business
with your agency;

* Conduct activities regulated by
your agency;

* Have interests that may be
substantially affected by perfor-
mance or nonperformance of your
official duties;

* Are organizations most of whose
members are described above; or

* Give the gift because of your
official position.

e your agency oﬁ'ers 0 gtve youan

—

Examples: prohibited gifts from )
outszde sources R R

A representanve from a campany
-fthat is applymg fora grant from -

“-your section Just because yozfv(f '
“work. there G ks

As you can see, the prohibition is
fairly limited. Probably most of your
friends and relatives -- the people
who usually give you gifts -- have no
connection to your agency and do not
give you gifts because of your
official position. Your right to
accept gifts from them is not affected
by the gift rules.

What is a “gift” for purposes

_of the gift rule?

Almost anything having monetary
value will be considered a gift. And
gifts aren’t just those things that
come wrapped in boxes. Money,



meals, tickets to spectator events
(a baseball game, the ballet), and
services (car-washing, investment-
counseling) are all gifts.

Is there anything that is not
considered a gift?

Yes. There are a number of items
that are not considered gifts and that
you can, therefore, accept no matter
who gives them and even if they are
given to you because of your official
position. Three of the more
common of these gift “exclusions”
are-- '

» Soft drinks, coffee, donuts, and
other modest items of food and
refreshment when not offered as part
of a meal;

» Items of little inherent value that
are intended solely for presentation,
such as plaques, certificates, and
trophies; and

» Anything for which you pay
market value.

These are not the only gift
“exclusions.” If there is
something you’ve been
offered and it seems to
you that, in fairness, you
should be able to accept
it, ask your agency
ethics official if there
is an exclusion that
would allow you to
accept. '

So if it’s a “gift”’ and it’s covered |
by the general gift rule, then I
can’t accept it?

Not so fast. That’s generally right, j
but there are a number of exceptions
to the gift rule that permit employee's
to accept gifts that would not
otherwise be allowed. Some more |
frequently used exceptions allow |
employees to accept--

» Certain unsolicited gifts with a
value of $20 or less per occasion (but
not cash gifts and not gifts that add
up to over $50 in value in any year
from any single source);

* Gifts clearly given because of a
family relationship or personal
friendship;

* Free attendance at certain events on.
the day an employee is speaking or

presenting information on behalf of !

the agency;

* Free attendance at certain
widely attended gatherings;

 Certain discounts and
similar opportunities and
benefits;

* Certain awards and
honorary degrees; and

N




Gifts like to give and receive » Accepting gifts from your subordi-

presents and I frequently nates; and
t‘W n exchanged gifts wntl} co- :
Be ce workers when I worked in the * Accepting gifts from non-subordi-
Employees private sector. Is the Federal nates who receive less pay than you
- Government going to cramp my unless you have a personal relation-
style? ship that justifies the gift. !
|
That depends. The rules on gifts For purposes of these rules, “superiJ"
between employees generally pro- ors” and “subordinates” are people in
hibit you from-- your supervisory chain of command|

As you can see, the rules leave a
sizable group of people with whom

» Giving gifts to your superiors; ;
you are free to exchange gifts.

Exar;xples 3 éenerdl‘ﬁ;'le:s; on ngts between 'empleyees‘ o

““You share an oﬁice with aﬁ'a e
Al whose 2 position in the agency
Pis the same as yours Al makes

ecause "he’s been at the agency N
ogger Over nme, you and Al .

What is a “gift” for purposes of different. For example, there is no

the rules against gifts between “$20 rule” allowing acceptance

employees? when the gift is one between
employees!

“Gift” has the same meaning for

these rules as it has for the rule But surely there are some excep-

prohibiting certain gifts from tions to the rules prohibiting

outside sources. The “exclusions” certain gifts between employees.
(those items that won’t be consid-  For example, I’ve seen employees
ered gifts) are the same too. But give gifts to their superiors. If
BEWARE: the exceptions are you’ll excuse the pun, what gives?




* Certain gifts based on outside
business or employment relation-
ships.

Again, there are more exceptions
than those listed here. And there

A salesman who works for a
company that does business with
your agency has offered you two
$10 tickets to the county fazr
Can you accept7 BT

"Probably. This gift is allowed
under the $20 exception, -
provided that you did not ask for
the tickets and that gifts you
receive from this company and
its employees, when added

together, do not cxceed $50 m a
calendar year

You have a second ]ob as. a' _
beekeeper with a honey pro-

the Stinging Society, aka
Association of Beekeepers, o
" which has invited you and all
_the other members of the =~
Association to a subsidized
weekend retreat. Most of the
“members of the Association .
- conduct activities regulated by
the agency where you work

'_Examples. glft excluswns and exceptwns

: . Federal job, so the gxft falls wxifﬁn A

ducer and you are a member of

are, in addition, restrictions that linit
your use of the exceptions. Doh’t
hesitate to talk to your agency ethics
officials about any gift issues that
arise. Providing advice on such
matters is part of their job.

. ,5" Cve

R

the exception for gifts based on
outside business - or employment
relanonsmps G

Your Iong tzme frzend and nezgh-
bor brought a very genérous gift to
your 50th birthday party. Trouble
is, he works fora company that is
...Seeking a permzt JSrom your agency
Do you have to return the ngt’

No If your neig bor cIear ly gave '
you the gift because of y your T
friendship and if he (and not ]
employer) paid for the glft, you
'may accept it because of the .
exception for gifts given because

T

of a personal fnendsl'up

eeting with an agency contractor

 the contractor’s office. The . "
contractor always offers you coﬂ’ee ‘
and donuts or muffins and y you =

SAUE gt

ryoy the hospztalxty Can you
do so




There are three important exceptions
that, under certain circumstances,
allow gifts between employees that
would not otherwise be permitted.
The first is the exception for certain
gifts given on an occasional basis.
This exception would allow gifts
given, for example, on Christmas, on
a birthday, or upon returning from
vacation, provided that the gifts
consist of--

» Jtems other than cash which,
considered together, are worth no
more than $10 on each occasion;

* Personal hospitality provided at a
residence;

* Gifts to a host or hostess given in
connection with the receipt of
personal hospitality, even if the cost
of these customary gifts is in excess
of $10;

HRppy  ReTIRELENT

* Food and refreshments shared in the
office; or

* Leave sharing as permitted by
Office of Personnel Management
regulations.

The second exception permits the

giving and accepting of appropriate
gifts recognizing special, infrequent
events provided that the events are--

* Occasions of personal significance
(such as marriage, illness, or the birth
or adoption of a child); or

* Occasions that terminate a subordi-
nate-official relationship (such as
retirement, resignation or transfer).

The third exception is for group gifts.
It permits voluntary contributions of
nominal amounts and solicitation of
voluntary contributions of nominal
amounts for gifts to official superiors
’ provided that the gifts--

* Recognize “special
infrequent events”
as described
above; or

» Consist of
food and
refreshments
to be shared in
the office.
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Yo yur supethsor has mvzted you
:t0 her home for dinner and you ’d
'_f.ltke to bring her a box of

~Yes. The chocolates area
’pemussxble hostess-type gift
given in connection with the
receipt of personal hospitality

under the ﬁrst exceptlon e
S . Yes The 1mpendmg blrth of your
child is an occasion of personal

Your sectxon chtef is movmg on
fto greener pastures outside the
agency. You are asked if you
“would like to contribute a small
amount toward a ceramic cookie

. jarin the shape of a cow to be

presented to him by the section

_in recognition of his departure .
;and new job. Is the gtﬁ permis- )

’Yes The glft is allowed, under
'the second and third exceptions,
‘as a voluntary contribution of a

fiominal amount toward a gift
.irécognizing a special mfrequent '

~event -- the sectlon cluef’s ) _
e S i D A e i s e

| You are headmg home to

Examples exceptwns to rules on ngts between employees

res1gnat10n However 1t must be
‘made clear to those solicited that
they are free to contnbute nothmg

You and your spouse are expectmg
" a baby! Your subordinate brings

- " you a box of baby clothes that his

baby has outgrown. Can you
acceptthem? TR S

- significance under the second

. exception and the gift is appropn— )

. ate to the occasion.

Heartlandvzlle for the holtdays;

" and would like to brmg a genuine I

. Heartlandville souvenir to your

If the value of the souvenir is $10

or less, giving and accepting it are

pemus51ble under the $10 rule in |

. the ﬁrst exceptwn

o f

~.Supervisor. Can you do it?. Can 1
~ he accept? G e




Conflicting
Financial

that is involved in a matter for

which I have some job
responsibility. Would my official
participation in this matter be a
problem?

I have stock in a corporation

It might be. A criminal law
prohibits you, as an employee, from
participating personally and
substantially in certain matters in
which you have a financial interest.
The prohibition on participating also
applies when you know that any of
the following individuals or
organizations have a financial
interest in the matter--

* Your spouse;

* Your minor child;

* Your general partner;

* An organization which you serve as
officer, director, trustee, general
partner or employee; and

* A person or organization with
which you are negotiating for or have
an arrangement concerning prospec-
tive employment.

Depending on the agency or depart-
ment for which you work, there also
may be financial interests which you
are prohibited from holding regard-
less of your personal participation on
a particular matter.

Your spouse owns the control—
lmg interest in e firm that wants
1o sell telephone equipment to
your agency. Your job at the

*“agency'is to recommend a firm

. from which the  agency . should

: buy tele hone equlpment L

exYou are the treasurer of a puble )
" interest orgamzatlon that has

'_ pushed hard for regulatzons that by the agency

e R T

. Examples conﬂwtmg ﬁnancuzl mterests : _A | —

T your bass has asked you to work
.onas part of your Govemment jOb

“{::'Your uncle recently died, .ieavmg -

you stock in Trouble, Inc. Your Jjob
at the agency does not involve L
Trouble, but agency regulations
prohibit all employees of the ™ -
agency from holding Trouble stock
because it is 50 heav:ly regulated ]

11
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What should I do if I think I have
a conflicting financial interest?

Talk to your supervisor and your
agency ethics official right away.
The official will advise you on your
options, which may include--

» Not participating in the matter
(“disqualification”);

* Selling the asset;

* Resigning the
outside position; or

* Seeking a
waiver. '




Impartiality

in Performing

Pﬁbﬁc Duties

o the relatlonshlps de-
scribed in the criminal
statute governing conflict-

ing financial interests cover all the
conflicts situations about which I
need to be concerned?

No. There are many more such
situations than could possibly be
described. Those addressed in the
statute are the most troublesome.
The Standards of Conduct regula-
tions go further. They describe
situations that may give the “appear-
ance” of a loss of impartiality and
spell out steps to be taken by
employees when those situations
arise.

What are the situations recognized
by the Standards of Conduct as
raising ‘““appearance” concerns?

These are situations where you are
called upon to participate as a
Federal employee in a particular
matter involving specific parties and
you know that--

The matter is likely to affect the
financial interests of a member of
your household; or

One or more of the parties to the
matter is or is represented by--

* A person or organization with
whom you have or seek a business
relationship that involves something
more than a routine consumer
purchase;

* A person who is a member of your
household, or who is a relative with
whom you have a close personal
relationship;

* A person or organization for whom
your spouse, parent or dependent
child is, to your knowledge, serving
or seeking to serve as an officer,
director, trustee, general partner,
agent, attorney, consultant, contractor
or employee;

* Any person or organization for
whom you have, within the last year,
served as officer, director, trustee,
general partner, agent, attorney,
consultant, contractor or employee;
or

* An organization, other than certain
political organizations, in which you
are an active participant.

—
oA

Examples: situations razsmg o i
appearance concerns o

;Un’tzl eight months ago you _
' orked at Board Room Con-

s structton Company Now Board
“Room has bid on a contract at
Xour agency and your boss has
.asked you to work on the awa rd

' of the contract. :

2
4
3
]

se-w (a@"”
father is a part owner of
' zts,and Pzecg._s Manufacturmg

13
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What should I do if I find
myself in one of these situations?

The first step is to ask yourself
whether a reasonable person with
knowledge of the relevant facts
would question your impartiality if
you participated in the matter. Your
supervisor, your agency ethics
official, and anyone designated by
your agency to deal with “appear-
ance” problems can help you decide
and can guide you through the steps
necessary to resolve any perceived
problem. The general rule is that if
your participation is going to raise
eyebrows, you will need to stop
working on the matter unless your
agency specifically authorizes you to
participate.

I’ve been asked to work on a
matter that could affect the ‘
financial interests of a close friend.
I suppose my involvement might
“look bad” but friendship is not a
relationship specifically mentioned
in the applicable statute or the |
Standards. Am I free to work on
the matter?

i
i
Not necessarily. Any circumstance
raising a question about your impar-
tiality should be handled by follow
ing the steps outlined above.




S eekln ’m thinking about looking matters that could affect your
g for a job in the private sector.  prospective or future employer. The

| Other Does changing a job raise official can also advise you whether a
conflict-of-interest concerns? waiver might be appropriate.

: Employment It may. If you’re considering

! employment with a person or But I may not even be offered the

. organization that has financial job! Can’t I wait to discuss this

,' interests that may be affected by the ~ with others if and when I do get the

! way you perform your job for the offer?

: : Government, then you may need to
stop working on matters that could No. You should talk to your

! affect that prospective employer. supervisor or ethics official before
you begin your job search or as soon

as possible after someone approaches
you about a job. Even without a job

Examples: employment = offer, if you get involved in even
: activities raising conﬂwts ' preliminary employment negotia-
! problems B T .-~ tions, your work on matters affecting
" ’ * aprospective employer could subject
You are @ member ofateamof  youto criminal penalties. And under
! people assigned to investigate ~ some circumstances, you could be
i' possible wrongdomg by Walk the  disciplined even if you have done no
i "Narrow Line, Inc. Walk the 4 more than send a resume.

! Narrow Line indicates an >
interest in hiring you and you, in~
turn, indicate that you nght be
mterested LR .

You mail youi' resitme toletlt

| Be & Co., an organization :
; seekmg Government approval

, | ‘on a matter for which you
i - bear some responszbzhty

How can I avoid problems
while seeking other
employment?

L]

|

{

| See your supervisor or your ethics

! official. The ethics official can
advise you on whether it is necessary
to cease your participation on

' N . 15




Restrictions
on Former
Employees

16

nce I leave my Govern-

ment job, the Government

can no longer restrict my
activities, right?

Wrong. Most employees may take
any jobs they wish, but there are
some restrictions on the activities in
which they may engage on behalf of
their new employers. We call these
“post-employment” restrictions.

What are these restrictions?

There are two very broadly appli-
cable restrictions that subject
violators to criminal penalties. The
first is a permanent ban. It deals
with certain matters in which former
employees participated personally

and substantially while working for
the Government. As to such matters,
former employees are forever barred
from representing another person or
organization before a Federal
department, agency, or court. In
other words, you can’t “switch sides}’
on the same matter. '

The second restriction is a two-year
ban. It concerns certain matters
which were pending under former
employees’ supervision during the
last year of their Government
service. As to such matters, former |
employees are barred, for a period of
two years after terminating Govern- | .
ment service, from representing !
another person or organization before ,
a Federal department, agency, or !
court.

Examples. post-employment restrwtwns ‘

Before leavmg Government
service, you administered the
Government’s contract with Fly
by Night, Inc., to develop a new
radar system for Navy aircraft.
Because of your earlier partici-
pation on the contract, you are
now permanently barred from
representing Fly by Night back

" ‘to the Government concemmg

'thzs contract.

oAUV SR NP VI S8 v

advertising case against Fountain
".of Youth, Inc. Even though you '

. " did not participate in the case, N
' "because it was under your respon- | |

|

|

i

yo o
Durmg your last year of Govern- i
ment service, you supervised an !
‘employee who worked on a false

- sibility you are barred for two

" years from representing Fountain
of Youth back to the. Government
concemmg thzs case.

|

|

D T S I S N AN
|

|




Are there any other post-
employment restrictions I should

know about?

There are more restrictions that may
apply to you if you held a senior or
very senior position while working
for the Government or if your post-
employment activities involve--

- Trade or treaty negotiations;
- Foreign businesses;

- Foreign governments; or

- Foreign political parties.

There are also some restrictions
specific to employees who worked at
particular agencies or who per-
formed particular functions.

How can I be sure to do the right
thing?

Talk to your agency ethics official.
The best time to do this is before you
begin your new job. But even after
you’ve left Government service,
don’t hesitate to call the ethics
official of your former agency
whenever you have “post-employ-
ment” concerns. An important part
of the official’s job is helping you to
understand the law and conform your
activities to it.

17



Yes. And the ethics rules forbid you
to do so. Employees may not use ;‘
their public offices for private gain!

either their own gain or the gain of, -
others.

o know it would be wrong to use
Mlsuse Of Imy position with the Govern-
Position

ment to further my own
interests, but if I can do some good
for deserving friends, relatives, or
nonprofit organizations I’m

involved with, is there any harm in
doing so?

Examples mzsuse of publtc ojﬁce for przvate gam

1-..-.-‘ B AR D

“You may not write'a character T
reference on agency stationery

for a childhood friend applymg ‘
for a private sector job. -

On behalf of "We Love F ltpper

- an environmental organization of
" which you are a member, you do a
R ‘radio spot endorsing certain

: '~:_;."ﬁshing technigues. On the spot
You may r not zdenufy yourself as -you may not introduce yourself by
~an ‘employee of the Justice = ~':. giving your official position at the
.Department or give your formal _“Fish and Wildlife Servzce of the

= title when callzng alocal . "Intertor Department ' -
_merchant, in your private ‘.
éapaclty, 10 complain about how
#you were. treated when shop '
m the merchant s store ‘

s .

On occasion I get wind of informa-
tion on the job that could really be
a boon to me and anyone with
whom I might share the informa-
tion. Is it okay to use that
information?

'.
No, it’s not. Employees may not | |
use or allow the use of nonpublic
information to further their own
private interests or the private
interests of others.

18




L. ]
Examples: misuse of nonpublzc
mformatzon ek S

You may ot call your Cousm Ea’ '
who plays the stock market, to -~
advise him that the Defense B
}Department isaboutto signa’
- $50,000,000 contract wrth  Aloft
-and Away, Inc.”

You may no gtve conﬁdentzal

agency planning documentsto .
The Green Jumpers, a conserva-
tzon group that shares your oo
~dnterestin ..
preserving

BUY SO0
SHARES OF

W/DGETRON
24

green frog :

I _....—.'M

Every now and then, when I get all
my work done and have time on
my hands, I like to catch up on my
outside responsibilities, like
drafting and typing the newsletter
for my neighborhood civic associa-
tion. If the guys in my agency’s
copy room are not busy, they’re
always happy to do the reproduc-
tion work for me. Any problem
with this?

Yes, there is a problem. Except as
otherwise authorized, employees
must use official time in an honest
effort to perform official duties and
may not ask or direct subordinates to
perform activities other than those
required in the performance of
official duties. Furthermore,
employees have a duty to protect and
conserve Government property
(including equipment and facilities)
and may not use Government
property, or allow its use, for other
than authorized purposes.

L

: machzne at work to reproduce A
he gome sehedule for the linle .

19




Outside
Activities

20

charitable interests that I
enjoy away from the office.

I’m also thinking about doing
some outside part-time work to
supplement my income. Is it
permissible to engage in these
outside activities while working
for the Government?

I have hobbies and civic and

Most employees may engage in
outside activities, whether for
compensation or not. But there are a
number of restrictions on outside
activities of which employees should
be aware. Some apply to all
employees and some just to employ-
ees at particular agencies. A few
agencies require that you obtain
approval before engaging in outside
activities. Even if your agency does
not require advance approval, you
would be wise to get advice from
your agency ethics official before
getting involved in the activities.

The outside work I’m thinking of
doing would involve representing
clients on matters unrelated to my
Government work. Would this
sort of work present a problem?

It might. Criminal laws prohibit
employees from representing others
before departments, agencies, and
courts if the United States has a
substantial interest in the matters
involved, regardless of whether
those matters relate to the work the
employees perform for the Govern-
ment. The laws also prohibit taking
compensation for certain representa-
tional services provided by others
and receiving consideration for
assisting in the prosecution of a
claim against the United States.

Examples: tmproper representa-
' twns and related acuvities

As a part of your outszde L
‘accounting practice, you argue |
- fora pamcular interpretation of
:the tax code in a dispute be
your clxent and the IRS.

One of your partners inyour |-
outside law practice wins a case
‘before a Fi ederal admzmstratwe
agency and you receive a share
of the fees generated by the case.

< i;;"'m& i

— ,g('“ s _.',":’J

Suppose I don’t take anything in
exchange for representing others to
the Government; in other word's,
assume I’m acting out of the
goodness of my heart. Will my
generosity of spirit make any
difference?

No. Representation is prohibited
whether you receive compensation or
not.

Examples. zmproper representa-
twns w;thout compensatzon




Suppose I need to represent myself
before a department, agency, or
court. Surely I can argue on my
own behalf, can’t I?

You’re right. You can always
represent yourself. And, in addition,
there is an important exception that
allows employees, under certain
circumstances and with agency
approval, to represent their parents,
their spouses and children, and
certain others with whom they have
a fiduciary relationship.

1’d like to do some outside teach-
ing, speaking, and writing. These
activities should keep my skills
honed and supplement my income
.at the same time. Is there any
problem with my doing so?

If you are planning to accept
compensation (including travel
expenses for transportation and
lodging) for these activities, you’ll
want to proceed carefully. Teaching,
speaking, and writing by employees
are subject to restrictions which vary
depending on a great many

factors. Before engaging in any

outside teaching, speaking, or
writing for compensation, you are
strongly advised to consult
with your agency ethics
official.

My new Govern-

¥} ment job requires

that I work on

matters in which a

private organiza-
tion of which I

am an officer has a financial
interest. My work on these
matters would present a clear
conflict. Will disqualifying myself
from participating on these
matters resolve the problem so that
I can continue my outside work?

Not necessarily. If you want to keep
your Government job, it’s the outside
relationship that may be in jeopardy.
Employees may not engage in
outside activities if the rules dealing
with conflicting financial interests or
the appearance of a loss of
impartiality would require their
disqualification from matters so
central or critical to the performance
of their official duties that their
ability to perform the duties of their
position would be materially
impaired.

Are there any other restrictions on
outside activities that I should
know.about?

Yes. There are restrictions on fund-
raising activities, political activities,
and activities involving provision of
services as an expert witness. There
is a law that, with some limitations,
prohibits employees from receiving
anything other than their Federal
salary as compensation for services
as a Government employee. There
are also outside income limitations
and other special rules applicable to
high-ranking noncareer employees
and Presidential appointees. There
are too many rules to include in this
booklet! That’s why it is so impor-
tant that you consult with your
agency ethics official before
engaging in outside activities.

21



APPENDIX H




publﬁc

(ihzen

Buyers Up * Congress Watch * Critical Mass * Health Research Group * Litigation Group

Ralph Nader. Founder

C. April 27, 1995

HAND DELIVERED

The Honorable Mitch McConnell, Chairman
The Honorable Richard Bryan, Vice-Chairman
Senate Select Committee on Ethics

SH-220

Washington, D.C. 20510

Re: Possible Violation of Law and Senate Rules

Dear Chairman McConnell and Vice-Chairman Bryan:

In accordance with Rule 3(a) of the Rules of Procedure of the Senate Select Committee on
Ethics, 1 hereby report information to the Committee that indicates that Senator Slade Gorton may
have violated Rule 38 of Senate Code of Official Conduct and 2 U.S.C. § 59¢(d). I request that you

direct your staff to conduct a preliminary inquiry

into this matter or present this information to the

Select Committee on Ethics for determination whether an initial review shouid be undertaken.

Rule 38 of the Senate Code of Official Conduct and 2 U.S.C. § 59e(d) prohibit the use of
munofficial office accounts.” They require both Members and Committees to pay official expenses
only with funds appropriated for that purpose. See Interpretative Ruling No. 409. The Select
Committee has repeatedly ruled that in-kind contributions of goods and services contravenc this
requirement. See, e.g., Interpretative Ruling Nos. 16, 17, 442. :

The attached memorandum dated February 28, 1995 to Senator Gorton from his aide Julie
Kays, and subsequent press reports strongly suggest that employees of the Endangered Species Reform

Coalition, a coalition of timber, mining, ranching

, and utility interests, drafted legislation to amend the

Endangered Species Act at Senator Gorton’s direction. Ms. Kays's memo begins: "The coalitions
delivered your ESA bill to me on Friday." The memo goes on to indicate that the Senator and his
staff relied on the private authors of the bill for explanation and analysis, as well as for drafting of the

legislation:

I know that you are anxious to get the bill introduced, however, it is important
that we have 2 better than adequate understanding of the bill prior to

introduction.

The coalitions should have a section by section general summary of the draft

bill together later today.

215 Pennsyhvania Avenuc SE * Washington. D.C. 20003 * (202) S46-4996

-




Senator Mitch McConnell
Senator Richard Bryan
April 27, 1995

Page 2

The memo suggests Senator Gorton or his staff requested that the Coalition prepare the legislation:

The bill takes some getting used to, however, I think that the coalitions did a
tremendous job of adopting your ideas and putting them into the bill.

It would clearly violate Rule 38 for the National Endangered Species Act Reform Coalition or
any other private organization to pay the salary of an aide to Senator Gorton or to detail a lawyer from
its law firm to his staff. By requesting that the Coalition produce a bill reflecting his views, the
Senator essentially created such an arrangement. Regardless of the Coalition’s self-interest in the bill,
as drafted, the solicitation of assistance in the form of highly-compensated staff time by a U.S. Senator
or staff member would appear to cross the line between being lobbied and seeking a contribution
toward an unofficial office account.

When questioned by The New York Times about the propriety of legislation being drafted by
interests that have an economic stake in the outcome, Sen. Gorton said: "I don’t think that's how good
public policy should be made, but I'm perfectly willing to get the free services of good lawyers in
drafting my views." "Industries Affected by Endangered Species Act Help a Senator Rewrite Its
Provisions,” N.Y. Times, Apr. 13, 1995, at A20 (emphasis supplied).’ According to the Times, Robert
Szabo, a lawyer for the Endangered Species Reform Coalition, confirmed that the Coalition acted at
Senator Gorton’s direction: "Senator' Gorton laid out his thoughts to us, he asked for help and we
gave it to him.” Jd. These statements strongly suggest that the drafting of legislation and other
materials by lawyers working for the National Endangered Species Act Reform Coalition constitute an
in-kind contribution of their services to Senator Gorton in violation of 2 U.S.C. § 59e(d) and Rule 38.

We are aware that lobbyists provide a legitimate and essential source of information and
advice to Members of Congress. Indeed, there is nothing improper about lobbyists proposing language
for bills, amendments, or committee reports. In this case, however, Sen. Gorton appears to have asked
outside antorneys to draft legislation for him. He candidly admitted that he accepted free legal services
from these attorneys. And rather than submitting a proposal of its views for his consideration, the
memo from Ms. Kays confirms that "the coalitions” had been assigned the task of writing Sen.
Gorton’s legislation and that their product was immediately understood to be Sen. Gorton’s bill.

Ms. Kays’s memo and the attached DEWSs reports raise a number of questions that the
Committee should explore including the following:

! In response 10 an earlier inquiry from the Seartle Post-Intelligencer about the authorship of the bill,
"Senator Gorton replied that the outside groups were consulted for their opinions, not to write the bill. .
.." "Dispute on Gorton memo,” Seatrle Post-Intelligencer, Apr. 7, 1995, at A13. His comments 10 the
Times contradict that original assertion.




Senator Mitch McConnell
Senator Richard Bryan
April 27, 1995

Page 3

-~

1. What precise services did the National Endangered Species Act Reform Coalition or
other private individuals or organizations provide to Sen. Gorton?

2. ‘What exactly were the circumstances under which the outside lawyer were requested
or agreed to draft a bill for Sen. Gorton?

3. Who paid for the work provided by the Coalition or other private entities to Sen.
Gorton? -

4. Who directed the work of the outside lawyers and what control did Sen. Gorton have
over their work product?

5. What individuals or entities with a financial interest in legislation to amend the
Endangered Species Act were involved in drafting this legislation and other related staff work?

As you know, Public Citizen filed information on April 4, 1995, suggesting that a violation of
Rule 38 and 2 U.S.C.§ 59¢(d) may have occurred in connection with a pre-markup staff briefing in the
Senate Judiciary Committee. In light of the increasing pumber of these incidents, the Ethics
Committee should give this matter priority anention.

We will provide additional information on this incident to the Committee as it becomes
available. Please feel free to contact us if you have any questions. Thank you for your attention.

Sincerely,

;wa.‘{(;uw_\
Michael Calabrese

Director
Congress Watch
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A PuBLiCc PLEDGE

TO REFUSE GIFTS &
FINANCIAL FAVORS
FroM LOBBYISTS

Congressional rules currently allow lobbyists and special interests to provide Members
of Congress and their staffs with free vacations and recreational trips, tickets to the Super
Bowl and Broadway shows and other entertainment, and unlimited meals at Washington’s
most expensive restaurants. In providing these benefits and favors, lobbyists and other
special interests are financing the lifestyles of Members of Congress whose decisions they
are trying to influence.

It is time to end the financial ties between Washington lobbyists and Members of
Congress.

In 1994, gift ban legislation which would have prohibited Members of Congress from
accepting gifts and financial favors from lobbyists and other special interests passed the
Senate 95-to-4 and the House 306-to-112. The final legislation, S. 349, was killed in the
closing days of the 103rd Congress by a ﬁhbuster

As a Member of the 104th Congress, I publicly
pledge to live by and comply with the gift ban
provisions contained in S. 349 and will refuse to
accept, from lobbyists and other special interests,
gifts, recreational trips, entertainment, meals and
other financial favors as prohibited by the gift ban.
(See description on reverse side.)

" Name: ' B State/CD:

Signature: Date:

Return to Common Cause, 2030 M St. NW, Washington, DC 20036; (202) 659-3716 (fax) or
Public Citizen. 215 Pennsvivania Ave. SE. Washington DC 20003: (202) 547-7392 (fax).




Summary of Key Gift Ban Provisions

Bans Members of Congress and Staff from Accepting Gifts Subject to
Certain Exemptions

® Members of Congress are prohibited from accepung gifts from lobbyists
and “any other person.”  Gifts given to a spouse or dependent are considered
to be given to a Memoer if they are given with the knowledge and acquisccm
of the Member and the Member has reason to believe a gift has been gtven
because of the Member’s official position. -\
® Exceptions to this ban for non-lobbyists include: food and refreshments i‘
valued at less than $20 (the same value as current executive branch rules); food, |!
refreshments and emtertainment in the Member’s home state, subject to: ||
|.

|

reasonable limits set by congressional ethics commintees; attendance at a charity
function or widely anended event; gifts based on a personal or family
relationship, unless the Member has reason to believe the gift was provided
because of the Member's official position; contributions to legai defense funds;
home state products of minimai value for dispiay or free distribution;
informational materiais sent to a Member's office; items of littie inminsic vaiue;
and a plague, trophy or other memento of modest value.

Places New Restrictions on Privately Financed Travel Reimbmsemuf;

®° Reimbursements for travel for Members and staff that is “substantiaily
recreational” are banned. Members and staff may accept reimbursements from
private interests for “necessary expenses” for transportation, lodging and reiated
expenses for speaking engagements, meetings or similar events in comecdon |;
with their official duties. This cannot include reimbursements for recreational |-
activites or for entertainment, other than that provided to all attendees as an
integrai pan of the event.

8. Within 30 days of such travel, the Member must publicly disclose the
reimbursed expenses. Politicai organizations are allowed to provide travel for
campaign and fundraising events.
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