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Working with the Judicial Branch
 
Women’s lack of access to the judicial system

Globally, when their rights are violated, women have much less access to the courts and legal protection than men do. The obstacles include:

· Lack of information about existing laws. Women’s relative lack of education vis-à-vis men means that they are less likely have received information about the existing constitution, legislation, or policies. Higher levels of illiteracy mean that they have a harder time accessing such information when they need it. Women in developing countries, particularly rural women or those from marginalized communities, too often do not know what their rights are, or when they have been violated.

· Discriminatory family, penal, and personal status laws. Too often, laws codify discrimination against women. For example, marriage, divorce, custody, and citizenship laws often subordinate women to men. In some countries, the law does not recognize women’s human rights, such as freedom of movement.  Such legal discrimination undermines women's participation in society and makes women more vulnerable to exploitation and violence. 

· Discriminatory social, customary, or religious practices. Even if the rights of women are formally enshrined in a constitution or legal code, informal practices often override the official legal system. Consequently, in many contexts, it is social, customary, or religious practices and authorities that limit women’s access to the justice system.

· Lack of access to resources and economic dependence on men. The costs associated with lodging complaints – both in terms of money and time – often prevent women from pursuing legal claims in court. In some systems, such as Afghanistan, where “bribery, intimidation, and nepotism” play a role in deciding court cases, women’s relatively “low status and lack of economic independence” make it nearly impossible to navigate the system on their own.

· Discriminatory or abusive police. Often, the first point of contact with the justice system is the local police. Unfortunately, too often male-dominated police forces share the same attitudes about crimes against women that the rest of the society does. Often when women try to file complaints, they are ridiculed or abused, particularly in the case of sexual violence, and their cases do not make it to court. This is true in both the developing and developed world.
 

Women as attorneys and judges

Globally, many fewer women than men are attorneys or judges. This further limits women’s access, as the entire legal system can be a foreign or even hostile environment for women seeking justice. 

In some Islamic countries, it is still illegal for women to serve as judges or public prosecutors. Malaysia took a significant step toward rectifying this in 2010 when it appointed the first two women to its Islamic Court. In making the appointments, Premier Najib Razak said he made the appointments to give women a voice in family and women's rights cases. Before [the appointments], Malaysian women often complained about the injustice of Court decisions involving divorce proceedings, inheritance and child custody cases.”
 Observers hope that this action will have an impact on other Islamic countries. 

The lack of women in the judiciary also means that the interpretation of law is, for the most part, in the hands of men. This has proven to be particularly problematic with regard to cases of sexual violence and family law (marriage, divorce, custody). Recently, after several embarrassing high-profile cases in which rapists were not convicted because of the bias of male judges, India sought to rectify this with an unusual solution – allowing only female judges to hear rape cases.

In many countries, women’s NGOs provide free legal clinics for women. Others train female paralegals and court advocates to accompany women complainants through the justice system in an attempt to compensate for the lack of female attorneys.

The rule of law with regard to women’s issues

Highlighted here are the areas of law that often include inequitable provisions (they are also addressed in the legislative branch section of the governance chapter). Legislators and civil society activists should be provided with legislative review and drafting support in order to examine existing legislation and identify discriminatory laws that need to be revised. Improving judicial systems so that they do not discriminate against women, and in fact, provide equal protection before the law to all citizens, requires the increased participation of women and improvements in gender-sensitivity and judicial independence. 

· Violence against women: Often violence against women (rape, domestic violence, other forms of abuse) takes place in the private sphere.  Historically, states have declined to get involved in the protection of women in their homes and families. For example, rape was not outlawed in Haiti until 2005. In fact today, spousal rape is still not considered a crime in many countries. Legislation should be developed that treats violence against women – 

in all its forms – as a criminal act and provides adequate criminal penalties. Police, lawyers, and judges must be trained to treat it seriously and not re-victimize a woman who reports the crime and brings charges against her attacker.

· Family law (marriage, divorce, custody): In many countries, family law is based on customary or religious sources and discriminates against women. This often places women in a subordinate position in her family or marriage. Legislation should be enacted to protect women and men’s equality in marriage and in the dissolution of marriage and protect a woman’s custody of her children. The age of consent to marriage should be the same for women and men.

· Citizenship and nationality: Legislation should give men and women equal rights regarding nationality and citizenship. The most important aspects of this are the right to maintain one’s citizenship when marrying a foreign national and a mother’s right to pass on citizenship to her children. Recently, Pakistan, Tunisia, and Jordan have all revised components of their citizenship laws to be more equitable.
 

· Inheritance: In many countries, customary law discriminates against women with regard to the inheritance of property and land. Girls and women are often prevented from inheriting. In some cases, a woman loses her property when she is widowed. These laws isolate and marginalize women, and increase their economic vulnerability. In recent years, many African countries, including Tanzania, Eritrea and Rwanda, have revised discriminatory provisions related to succession and inheritance.

Strategies for programming
Consult

· Talk with women lawyers and judges to determine what is needed in order to recruit more women into the justice system.

· Choose partners that have a track record of working on women’s rights and consulting with grassroots women about their legal problems.

· Conduct local sensitization campaigns to inform women of their rights before the law and solicit information on the major legal problems they face.

Analyze

· Conduct a “gender audit” of existing laws and policies to identify discriminatory provisions that should be revised.

· Determine what barriers women face in trying to access the justice system, and design programs and budgets to address these barriers. 

· Seek to understand how gender roles will affect (limit, enhance) the program’s intended outcomes, outputs.

Balance

· Seek to ensure that women make up half of all participants in training programs.

· Provide training in gender analysis to both male and female judges.

· Provide training to police and legal professionals in how to work with female crime victims.

· Support programs that provide female paralegal support to female victims of crimes.

· Count the women in the room – at all stages. How many staff are women? How many participants are women? How actively are they participating? During a training program, how many technical experts, guest speakers, and panelists are women?  

Measure

· Work with monitoring and evaluation specialists in the program design phase. Determine from the outset what is going to be measured and how.

· Establish a sex- and age-disaggregated baseline before the program starts and collect sex- and age-disaggregated data throughout the project.

· Make sure that monitoring and evaluation specialists have gender expertise so that gender-sensitive indicators can be identified.

· Evaluate programs on the basis of whether or not they promote gender equality. 

· Ensure that gender differences are reflected in the objectives, methodology, expected outputs and anticipated impact of the project.

· Track the number of female lawyers and judges.
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